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Fill Importing Ordinance — Development of regulations for the importing of
fill onto properties in the unincorporated areas of Alameda County.

The proposed Soil Importing Ordinance would affect the unincorporated areas
of Alameda County.

The Soil Importing Ordinance would limit soil importing, where there is
currently no County regulation, to small quantities before discretionary permits
are required within properties zoned as “R”, “L” combining district in the
Fairview Specific Plan area, the Castro Valley canyonlands, and East County
areas of Sunol, Little Valley, and Buena Vista, and “A” Zoning Districts that are
not already subject to another County Permit.

Agriculture ("Ag"), Residential (“R”), and Combining Agﬁculture ("L
combining zoning districts in the unincorporated Alameda County areas.

Within the unincorporated County, Resource Management lands within the
Measure D area of the Castro Valley General Plan (Page 1-7, Figure 1-1,

“Regional Context”), as well as East County Area Plan land use designations of
Large Parcel Agriculture, Resource Management, and Water Management; as
well as areas designated “Residential” within the Castro Valley General Plan,
Eden Area Plan, and East County Area Plan.

The ordinance updates are Categorically Exempt from the requirements of the
California Environmental Quality Act, per Section 15307 - “Actions by
Regulatory Agencies for the Protection of Natural Resources”, and Section
15308 -— “Actions by Regulatory Agencies for the Protection of the
Environment”, and per Section 15061.b.3 ~ “Common Sense Exemptlon” that
CEQA applies only to projects which have the potential for causing a significant
effect on the environment.

STAFF RECOMMENDATION

Staff recommends that the Planning Commission take public testimony for the most recent proposed
ordinance modifications dated August 8, 2019, to establish oversight and regulations for Soil Importing,
and make recommendations on the draft ordinance language that staff will forward to the Board of
Supervisors for their adoption.
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SUMMARY

The intent of the Soil Importing nrdinance is to regulate the importing of fill (fill material imported from
other than verified clean retail outlets), so that the land use does not become a landfill, soil stability and
cleanliness is verified by the County, potential impacts to sensitive species are addressed, and truck trips
do not cause congestion.

Fill Importing is a separate activity from other uses, such as agriculture. Within agriculturally zoned
districts soil importing may lead to agricultural activity, but in and of itself, is a separate activity that
needs to be regulated, due to the potential for adverse impacts to the land and water (underground or
surface), sensitive species, and neighboring properties.

Input from the Public and Regulatory Agencies:

Over the past 15 months the Soil Importing ordinance has been discussed at various dates at the following
community meetings:

Fairview Municipal Advisory Council

Sunol Citizens’ Advisory Council

Castro Valley Municipal Advisory Council

Agricultural Advisory Council

Ad-Hoc Community Subcommittee of the Agricultural Advisory Council
District 4 Agricultural Advisory Council

Alameda County Resource Conservation District Board

Alameda County Planning Commission

Alameda County Board of Supervisors

Comments received at these meetings have been at either end of the regulatory spectrum. Community
members have expressed concems that either more regulation and oversight over the importing of soil is
needed, or that the proposed soil importing regulations are too restrictive. There are a small number of
ranchers and a vintner who would like to continue importing soil, which has in the past been imported in
quantities as large as tens-of-thousands to hundreds-of-thousands of cubic yards on rural propertics,
without much local or State oversight.

However, there is a real possibility of damage to the environment if the soil importing continues without
review of the quality of the soil, the location of the imported soil on habitat with potentially sensitive,
endangered, or threatened species, the potential for impacts to the groundwater, watercourses, air quality,
neighboring properties, and public roadways, and the changes to the use of the land from agriculture and
open space to land fill. With the proposed Soil Importing ordinance, the County can regulate the
importing of large soil quantities onto rural agricultural and rural residential properties while maintaining
the ability of property owners to import soil for legitimate agricultural purposes, such as blending of
topsoil, or establishing relatively flat pads for horse arenas and vineyards and orchards.

During the public process for the proposed ordinance, the California Department of Fish and Wildlife
(CDFW) and the San Francisco Bay Regional Water Quality Control Board (RWQCB) has submitted
letters of concern over the proposed ordinance, mostly on environmental grounds, Generally they believe
there should be environmental review on the ordinance itself, and that even the smallest amounts of
contaminated soil could damage the environment. They also believe there needs to be additional metrics
that consider biological impacts in addition to general cleanliness, and that allowing soil import without
oversight may not protect existing habitat and species of concern.
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Staff has considered these comments, has worked with Staff members of these agencies, and has modifiad
the proposed Seil Importing ordinance to include, as much as possible, language to address the concerns
of these agencies in anticipation of action on this issue by the Board of Supervisors. There is
acknowledgement that the agricultural community needs to be able to import some amounts of soil to
conduct legitimate agricultural activities, and the ordinance is drafted with this in mind.,

At its hearing of July 13, 2019, the Board of Supervisors took testimony and decided to remand the matter
back to the Planning Commission to consider substantive late adjustments to the language of the draft
ordinance. As directed to Staff by the Board, these adjustments place substantial responsibility on the soil
importers to do preliminary work to identify potential impacts to water features, water quality, biological
habitat and special status species; and also to levy a per-cubic-yard fee of $1.26 on soil imports to fund
County staff efforts to oversee and monitor the soil import activities. These changes all appear in the
revised draft Ordinance, attached, and are described below.

ANALYSIS

It has been agreed to by the rural community at large that any and all soil import must be for agricultural
use or purpose. All soil import for claim of agricultural use must only be imported for grading associated
with agricultural operations, including routine agricultural work, such as any activity normally associated
with the planting of crops, preparation of land thereof for the root zone of crops or orchards, or
raising/grazing of livestock or other farm animal.

As a general introduction, the ordinance developed by staff proposes a system for regulating Soil
Importing based on tiering of review, tied to the amount (volume and depth) of soil import. Staff arrived
at this approach after input from surrounding counties of Contra Costa, Santa Clara, Monterey, San
Joaquin, and reviews of the regulations in other surrounding Counties. The details of the ordinance are
discussed in full below.

Exemptions have also been part of the ordinance discussion, as not all importing of soil material can (or
should) be regulated. Some exemptions are already existing, such as through the County’s Grading
Ordinance and some exemptions are written into the new Soil Importing ordinance. Exemptions were
generally discussed in the prior Staff Analysis of May 6 (attached).

Changes based on discussions with State Avencies of jurisdiction:

Since the last hearing before your Commission, Planning Staff worked with staff from the State of
California Regional Water Quality Control Board, the State Department of Fish and Wildlife, and the
County Environmental Health Department to bring it into better accordance with the comments of the
State Agencies and applicable state laws and regulations. Subsequently, and at the direction of the Board,
a number of changes and amendments were made. The major areas of concern were the following:

Concern A: Tier 1 Soil environmental Screening Levels (ESLs) alone are not protective of aquatic
habitats and special status species.

Resolution A: Language to address this concern in detail was added. It creates a level of complexity
to the Ordinance that is potentially difficult to comprehend by Staff or the Public. However, language
has been added to provide direction to qualified professionals on how to proceed, and the Ordinance
also provides a source of funding adequate to engage 1.5 new Staff positions to help implement and
monitor the program; these Staff people would gain expertise quickly on how to deal with projects
under the program (more on this below).
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Soil has already been defined to include only “earthen material lying above the bedrock,” and to
exclude “trash, debris, construction material, or chemicals at measured levels above safe levels for
humans watercourses, groundwater, and plants end animals.

New language has been added to require:

A. Notification by the County Planning Department to the aforementioned State and Federal
Agencies of any proposed soil import projects.

B. Registration of intent by all proponents with the Alameda County Community Development
Agency, Planning Department, and payment all administrative fees associated with the
proposed Soil Import.

C. Habitat features including seasonal and perennial ponds, riparian corridors along intermittent,

seasonal, and perennial creek channels, rock outcrops in chaparral habitat, upland grassland

habitat within 1.7 miles from potential breeding ponds, and burrows, must be protected.

Habitat assessments must be prepared by a Qualified Biologist.

Imported Soil shall not be placed in breeding ponds for special status species or in riparian

corridors;

F. Property owners must consult with U.S. Fish and Wildlife Service (USFWS) and staff at the
California Department of Fish and Wildlife (CDFW), if Soil Import areas occur in areas
defined on maps found in the East Alameda County Conservation Strategy as habitat for
special status species, and/or by the Qualified Biologist, in consultation with the State of
California Natural Diversity Database, as providing habitat for special status species.

G. Before Imported Soil is placed in any ponds, wetland areas, stream channels or canyon
bottoms, the property owner must contact the Army Corps of Engineers, appropriate Water
Board, and CDFW to discuss the need to obtain permits prior to placing Imported Soil in
these features.

o

Finally, for medium and larger projects, Conditional Use Permits must be adopted with CEQA
analysis, and findings must be made that guarantee that water quality and biological resource integrity
are protected.

Concern B: Environmental Review for many smaller projects would not adequately assess impacts on
biology.

Resolution B: New language has been required to explicitly address the concerns of the presence
of special status species or special habitats on any and all of the soil import receiving sites. As
currently written in the draft Ordinance, the Tiering system would remove the smallest projects
on agricultural lands (less than 1000 cubic yards per year) from any discretionary oversight and
evaluation by the CDA, but language has also been modified to apply biological and toxicological
evaluation requirements to *all* tiered projects, with evaluation of both the receiving lands and
the imported soils, even where environmental review on the smallest projects is not required.

The new language specified for Concern A above explicitly applies to all import and is preceded
by the header, “For all Soil Import of any volume:” No project, regardless of size, is excluded
from review for biological impact, water protection and coordination with state agencies of
jurisdiction.

Concern C: Ordinance does not include detailed protocol to develop a sampling plan capable of
establishing that imported soil is sufficiently clean (“acceptable™) for placement in agricultural lands.
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Resolution C: The draft Ordinance has been amended to include language for updated screening
requirements for a list of analytes for testing and screening in accordance with the standards
established by the San Francisco Bay Regional Water Quality Control Board and the County
Department of Environmental Health (which the State recognizes as a standard protocol to
follow). The Draft Ordinance has also been updated to include language for soil testing for human
safety according to established protocols recognized by the State of California Water Resources
Control Board San Francisco Bay Region. The language now includes the following

“A.  All Soil Imported in accordance with this chapter must not contain chemicals at
concentrations that exceed the applicable risk-based screening levels, which shall be verified by a
Qualified Professional. .

1. Soil Import Documentation prepared or reviewed by a.Qualified Professional in
accordance with this chapter shall be stored for at least 5 years and shall be available for
periodic review and audit by the County Planmng Department at any time, up to four
times per year.

2. Ifthe review or audit demonstrates the Imported Soil has been inadequately characterized
of contains chemicals with concentrations exceeding the applicable risk-based screening
levels, then the County Code Enforcement Division may refer the matter to other County,
State, and Federal agencies.

And under Definitions:

- Protocols for Soil mport and Export means the County Environmental Health Department’s
published document presenting procedures and reporting requirements for characterization
and export of proposed Soil sources for Import to another site. -

- Qualified Biologist means a professional who, by education, trajning and experience possess
the expertise in the branch of science concermng living organisms adequate to evaluate the
impacts of Soil Importing on living organisms.

- Qualified Professional means a licensed geologist or other professional who, by education,
training, and experience possesses the expertise necéssary to evaluate Soil proposed for
Import in accordance with the County’s Protocols for Soil Import and Export to ensure that
the Soil is suitable for Import to the site.

Concern D: The Ordinance does not yet include a protocol for selecting the constituents that must be
analyzed for in soil to ensure that imported soil is sufficiently clean for placement in agricultural lands.

Resolution D: The draft Ordinance has been amended to include language that adds screening -
requirements to test the soil in accordance with Tier 1 Environmental Screening Level standards as
approved by the San Francisco Bay Regional Water Quality Control Board for this program, and in
accordance with the testing, sampling and analysis protocols described above in Resolution C. The
Tier 1 ESLs, which are included in and implicit within the protocols, satisfactorily identify
constituents that must be analyzed. In all cases, a qualified professional would need to be in charge
of soil screening and analysis for these issues.

Concern E: The Ordinance has not been reviewed under the California Environmental Quality Act
(CEQA).

Resolution E: CDA Staff has prepared this regulation on the premise that the activity in question —.
soil import and placement for any agricultural reason and at any level — is already unregulated by the
existing County ordinance, and that any stricter regulatlon on that activity, such as the draft
Ordinance, satisfies the concept that natural resources and the environment will receive greater

5
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protection than previously as a result. This type of approval is therefore technically exempt under
CEQA Guidelines Section 15307 — “Actions by Regulatory Agencies for the Protection of Natural
Resources”, Section 15308 — “Actions by Regulatory Agencies for the Protection of the
Environment.”

Staff acknowledges that conducting a CEQA review on this proposal would provide maximum
transparency of potential impacts of the soil import activity being regulated, and the most solid
foundation for approval of this Ordinance.

The new draft also contains language that is generally substantive in providing protection for water
features and biological resources by compliance with all existing laws and regulations, and which also
provides guarantees for performance and end use of agriculture:

17.66.020 - Compliance with Existing Laws and Regulations.
A. Compliance with the regulations and requirements of state and federal regulatory agencies is

required, including but not limited to the following:

. Bay Area Air Quality Management District

Celifornia Department of Fish and Wildlife

California Water Resources Control Board San Francisco Bay Region

California Department of Toxic Substances Control

United States Fish and Wildlife Service

U.S. Army Corps of Engineers

Ilsuance of a permit or other amhonzauonto Import Soil pursuant to this ordinance shall not
constitute an exemption from other applicable laws or regulations, including but not limited

S A W

Alameda County Grading Ordinance

Alameda County Watercourse Protection Ordinance
Alameda County Health and Safety Ordinances
Alameda County Business License Tax ordinance
Alameda County Surface Mining Ordinance
California Endangered Species Act

California Surface Mining and Reclamation Act
U.S. Endangered Species Act

U.S. Migratory Bird Treaty Act

weNAL LN =G

Among the standard conditions for any Administrative Cor_iditional Use Permit and Conditional Use
Permit, all of which provide added protection and requirements that the use is agricultural, include:

Soil Importing shall be permitted only to the extent necessary to establish or maintain an
Agricultural Use presently permitted on the property.

Soil Import Documentation shall be stored for at least 5 years and shall be available for
periodic review and audit by the County Planning Department at any time, up to four times
per year. If the review or audit demonstrates inadequate characterization of the Soil Import
or. Soil contamination with chemical concentrations greater than the applicable risk-based
screening levels, then the County Code Enforcement Division may initiate enforcement and
abatement proceedings and may refer the matter to other County, State, and Federal agencies.
Permittee must implement an Agriculture Plan approved by the Planning Director consistent
with the schedule for completion included in the Agriculture Plan. -

Annual inspections and reports of soil import and agriculture activities are required.

Permittee shall provide financial assurances sufficient to guarantee completion of the
Agriculture Plan or remediation of the property to pre-Soil Import conditions.

6
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Finally, a per-cubic yard fee of $1.26 will be levied on imported soil, as an administrative fee to
provide staff time to oversee and implemerit the program described in the Ordinance.

Soil Importing Ordinance Tentative Hedring Schedule:
Board of Supervisors — Tuesday, August 24, 2019 at 1:30 pm

CALIFORNIA ENVIRONMENTAL QUALITY ACT

Currently, there is no regulation for importing soil if a property owner claims agricultural exemptions.
The Soil Importing Ordinance would place restrictions on and close an existing loophole for propeities
that are currently accepting soil without County regulation. The proposed Soil Importing Ordinance is
intended and drafted for the purpose of preservation. of the environment and natural resources within
unincorporated Alameda County; adoption of the Ordinance would create no new or previously
unregulated impacts of its cwn.

Therefore, the ordinance updates are considered Categorically Exempt from the requirements of the
California Environmental Quality Act, per Section 15307 — “Actions by Regulatory Agencies for the
Protection of Natural Resources™: Class 7 consists of actions taken by regulatory agencies as authorized
by state law or local ordinance to assure the maintenance, restoration, or enhancement of a natural
resource where the regulatory process involves procedures for protection of the environment. Examples
include but are not limited to wildlife preservation activities of the State Department of Fish and Game.
Construction activities are not included in this exemption.

Also applicable is Section 15308 — “Actions by Regulatory Agencies for the Protection of the
Environment”: Class 8 consists of actions taken by regulatory agencies, as authorized by state or local
ordinance, to assure the maintenance, restoration, enhancement, or protection of the environment where
the regulatory process involves procedures for protection of the environment. Construction activities and
relaxation of standards allowing environmental degradation are not included in this exemption. -

Also applicable is Section 15061.b.3 — “Common Sense Exemption” that CEQA applies only to projects
which have the potential for causing a significant effect on the environment. Where it can be seen with
certainty that there is no possibility that the activity in question (in this case, the adoption of the Soil
Importing ordinance) may have a significant effect on the environment, the activity is not subject to
CEQA.

The subsequent individual soil importing proposals would be subject to either CEQA applicable
exemptions, or applicable Initial ‘Studies to determine potential effects to the environment from the
proposed amounts of soil to be imported.

CONCLUSION

Planning Department staff recommends that the Planning Commission take testimony for the proposed
ordinance modifications to establish oversight and regulations for Soil Importing, and make
recommendations that the Board of Supervisors adopt the Categorical Exemption and the draft Soil
Import ordinance language.

ATTACHMENTS

o Draft Plamiing Commission Resolution
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s County Planning Department Staff”s Draft Soil Importing Ordinance as of August 8, 2019
s  Staff Analysis, Planning Commission, May 6, 2019

PREFPARED BY Rodrigo Ordufia, Assistant Planning Director
Bruce Jensen, Senior Planner



ORDINANCE NO. 2019-

AN ORDINANCE REGULATING SOIL IMPORTING WITHIN THE
UNINCORPORATED AREA OF THE COUNTY OF ALAMEDA

SECTION1

In enacting this ordinance, the Board of Supervisors of the County of Alameda makes the following

findings:

1.

10.

11,

12.

The County of Alameda (“County”) regulates land uses in the unincorporated area of the County
through various regulations including the General Plan, Specific Plans, and Zoning Ordinance (Title
17 of the Alameda County Ordinance Code); and

The County’s land use regulations govern the types of land uses that are permitted by right or
conditionally permitted; and

Chapter 17.06 of the Zoning Ordinance specifies the uses that are permitted and conditionally permitted
in the Agricultural (“A”) District. Uses permitted by right include various traditionally agricultural uses,
such as a crop, vine, tree farm, truck garden, plant nursery, greenhouse, or horticulture and grazing,
breeding or training of horses or cattle. Conditionally permitted uses include, for example, a sanitary
landfill, composting facility, and packing house for fruits or vegetables; and

Chapter 17.08 of the Zoning Ordinance specifies the uses that are permitted and conditionally permitted
in the Single-family residence (“R-1"") District. Uses permitted by right include a one-family dwelling
and a field crop, orchard or garden. Conditionally permitted uses include a plant nursery or greenhouse;
and

Chapter 17.26 of the Zoning Ordinance specifies the uses that are permitted and conditionally permitted
in the Combining Agricultural Use (“L”) District, which allows limited agricultural uses. Uses
permitted by right include various traditionally agricultural uses, such as keeping a limited number of
livestock or fowl and grazing. Conditionally permitted uses include keeping additional livestock or
fowl, kennel, boarding stable and riding academies, or sales of any product derived from a permitted
use; and

Other chapters of the Zoning Ordinance establish permitted and conditionally permitted uses in those
zoning districts, including, for example, higher<lensity residential and commercial zoning districts; and
The Board of Supervisors acknowledges that some amount of soil amendment or grading may be
required for activities that are permitted or conditionally permitted in a particular zoning district; and
that, accordingly, some amount of soil importing is permitted by the Zoning Ordinance to facilitate
those permitted uses; and

The County has identified properties that have been importing large volumes of soil for commercial
purposes, particularly in the A District, in a manner that does not appear to be for traditional agricultural
uses or pursuant to a conditional use permit for any conditionally permitted use, and it appears that a
number of properties are importing soil while claiming the activity will someday yield a use that is
permitted in accordance with the Zoning Ordinance; and

Accepting high volumes of deliveries or disposal of soil is distinct from the limited scope of soil
importing required to facilitate permitted land uses like traditional farming (e.g., crops, orchard) or
building a house; and

Importing soil raises land use concerns regarding traffic and road safety, noise, and potential
environmental issues such as truck emissions, contamination of soil, surface water and groundwater,
and risk to special status species from physical modification of habitat; and

Importing soil can introduce impacts to soil, surface water and groundwater, natural resources,
topographic aesthetics, transportation and traffic to such a degree that if left unregulated, could result
in long term detrimental impacts to County resources; and

The County has a compelling interest in protecting biological resources and the public health, safety,
and welfare of its residents, visitors and businesses, and in preserving the peace and quiet of the

1



13.

14.

15.

16.

17.

18.

19.

neighborhoods within the unincorporated areas of the County by regulating soil importing as a land
use; and
For the purposes of regulating soil importing, the California State Water Resources Control Board for
the San Frencisco Bay Region (Water “Board”) recommends that County staff and the regulated
community refer to the Eastern Alameda County Conservation Strategy (EACCS, 2010) for a
documented baseline inventory of biological resources and conservation priorities to be utilized during
project-level planning and environmental permitting. EACCS was drafted to convey project-level
information for use in permitting and environmental compliance with the federal and state endangered
species acts (FESA AND CESA), the California Environmental Quality Act (CEQA), the National
Environmental Policy Act (NEPA), and other applicable laws for projects within the study area with
impacts on biological resources. The E4CCS was intended to support and streamline the permitting
process. EACCS does not create new regulations or chenge the process by which a project applicant
obtains permits for authorization to impact biological resources, and it has not been accepted as a
guidance document by the County of Alameda, but it has been accepted as a guidance document by
several agencies including USFWS and CDFW.
Section 15.36.050 of the County’s Grading Ordinance (Chapter 15.36 of the Alameda County
Ordinance Code) includes an agticultural exemption, allowing certain grading activities on property
zoned as agricultural without a grading permit. In order to qualify for such exemption, the activity must
“not result in a cut or fill the failure of which could endanger any structure intended for human or
animal occupancy or any public or shared access roadway, or that could obstruct, damage, or cause an
illicit discharge to any watercourse or other drainage facility” and must be “performed in accordance
with all applicable laws, regulations, and ordinances of the county;” and
Exemption from the Grading Ordinance does not make an activity a permitted land use under the
Zoning Ordinance; and
Correspondingly, any exemptions provided in this ordinance do not exempt any activity from
compliance with any other applicable provision of law, including, but not limited to, the Grading
Ordinance. For example, activities that are exempt from this ordinance must nevertheless comply with
permit requirements of the Grading Ordinance where the activities would “result in a cut or fill the
faiture of which could endanger any structure intended for human or animal occupancy or any public
or shared access roadway, or that could obstruct, damage, or cause an illicit discharge to any
watercourse or other drainage facility” or where such activity was not “performed in accordance with
all applicable laws, regulations, and ordinances of the county;” and
In light of the concerns noted herein, including but not limited to the potential harms to the safety, .
health, and welfare of the County residents and the environment due to naregulated soil importing, it is
in the interest of immediately preserving the environment and public safety, health and welfare to adopt
this ordinance; and
This ordinance is categorically exempt from the California Environmental Quality Act (CEQA),
because there is no possibility that it will have a significant effect on the environment; is an action by
a regulatory agency for the protection of natural resources; and is an action by a regulatory agency for
the protection of the environment (CEQA Guidelines sections 15061(b)(3)); 15307; 15308); and
The Board of Supervisors considers it necessary to adopt this ordinance to explicitly prohibit certain
types of so0il importing while implementing a process for ensuring the protection of natural resources
and the environment when soil is imported.

NOW, THEREFORE, the Board of Supervisors of the County of Alameda ordains as follows:

SECTION I

The Alameda County Ordinance Code is hereby amended as follows:
Paragraph U is added to Section 17.06.040 (regarding comditional uses in the A district) and reads as
follows:

“Soil Importing in accordance with Chapter 17.66.”
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Paragraph I is added to Section 17.08.040 (regarding conditional uses in the R-1 district} and reads as
follows:

“Soil Importing in accordance with Chapter 17.66.”
Paragraph E is added to Section 17.26.040 (regarding conditional uses in the L. combining district) and
reads as follows:

“Soil Importing in accordance with Chapter 17.66.”
Paragraph h is added to the Little Valley Specific Plan, Chapter IV, Section B.2. (regarding conditional
uses) and reads as follows: '

“8oil Importing in accordance with Chapter 17.66.”
The following text is added to the Little Valley Specific Plan, Chapter IV, Section B.3. (regardmg accessory
uses):

“Soil Importing may be permitted as an accessory use in accordance with Chapter 17.66.”

Chapter 17.66 is hereby added to the Ordinance Code and reads as follows:
Chapter 17.66

17.66.010 - Purpose
This ordinance regulates the importing of soil or other fill material in the umncorporated areas of the County

to ensure that such importing is related to appropriate land uses in the zoning district, to promote soil
stability, to reduce negative environmental impacts, to reduce human health impacts, to reduce the traffic
impacts from delivery vehicles, and to reduce the potential transfer of human and ecological risks between
properties due to the import of polluted fill materials, and to reduce the potential import of hazardous wastes
to properties accepting fill.

17.66.020 - Definitions
As used in this chapter, the following terms are defined as follows:

A. Agricultural Use means the science or practice of farming or ranching, including cultivation of
the Soil for the growing of crops or the rearing of animals to provide food, wool, fabric, or
other products. This definition includes, for example, crops, orchards, and animal grazing.

B. Agriculture Plan means the written plan submitted by the property owner that outlines the scope
and timeline for the proposed Soil Import operation, implementation of the Agricultural Use,
and any associated reclamation activities. -

C. Clean Soil is defined as natural materials (e.g., soil, clay, silt, sand, gravel, rock, or a mixture

" or combination for such materials) that have concentrations of naturally occurring chemicals
(e.g., metals) at-or below background levels at the receiving lot and concentrations of man-
made chemicals below applicable risk based screening levels for human health risk, ecological
risk (aquatic and terrestrial receptors), and concerns for nuisance and gross contamination.

D. Director means the Director of the Community Development Agency of the County of
Alameda, or designee.

E. Import means the bringing of Soil or other fill material onto a lot from an off-site location, for
any purpose.

F. Organic Mulch means decomposed or partially decomposed material comprised of leaves,
wood, plant materials, discarded food and food scraps, paper or wood products, animal manure,
peat or other biological carbon-based materials; organic mulch is not earth material of any
origin that has been excavated from the ground.

G. Protocols for Soil Import and Export means the County Environmental Health Department’s
published document presenting procedures and reporting requirements for characterization and
export of proposed Soil sources for Import to another site.



H. Qualified Biologist means a professional who, by education, training and experience possess
the expertise in the branch of science concerning living organisms adequate to evaluate the
impacts of Soil Importing on living organisms.

1. Qualified Professional means a licensed geologist or other professional who, by education,
trmmng and experience possesses the expertise necessary to evaluate Soil proposed for Import
in accordance with the County’s Protocols for Soil Import and Export to ensure that the Soil is
suitable for Import to the site.

J. Soil means all natural earth material including soil, clay, silt, sand, gravel, rock, or a mixture
or combination for such materials. Soil specifically does not include trash, debris, pi pmg of
any material, wooden boards, logs, branches or chips, broken concrete or asphalt, metal pieces
of any kind, plastic, glass, or other human-made materials.

K. Soil Import means the bringing of Soil onto a lot from an off-site location, for any purpose.

L. Soil Import Documentation means technical reports prepared by a Qualified Professional that
analyze the Soil to be Imported in accordance with Section 2 (Evaluation of Fill Material
Suitability and associated tables) of the County’s Protocols for Soil Import and Export.

17.66.030 - General Provisions. .

A. Soil Importing is prohibited in the unincorporated areas of the County except as provided in
this chapter.

B. All Soil Imported in accordance with this chapter must not contain chemicals at concentrations
that exceed the applicable risk-based screening levels, which shail be verified by a Qualified
Professional. _

1. Soil Import Documentation prepared or reviewed by a Qualified Professional in accordance
with this chapter shall be stored for at least 5 years and shall be available for periodic
review and audit by the County Planning Department at any time, up to four times per year.

2. Ifthe review or audit demonstrates the Imported Soil has been inadequately characterized
of contains chemicals with concentrations exceeding the applicable risk-based screening
levels, then the County Code Enforcement Division may refer the matter to other County,
State, and Federal agencies.

C. This ordinance does not regulate or prohibit importing the following:

1. Soil purchased from an established retail or wholesale outlet, including hardware stores,
soil and stone retailers and wholesalers, landscape centers, and similar commercial soil
enterprises. Transport of Soil between properties, such as brokered transports from
construction sites, are not considered Soil purchased pursuant to this subsection.

2. Organic Mulch :

3. Asphalt grinding or road base (excluding concrete debris), provided that it is used for
agricultural road repair only; Importing for other purposes, including for fill, and Importing
concrete debris, are prohibited.

4. Movement of Clean Soil from an adjacent lot or a lot separated by no more than a road or
utility easement, provided the source lot and destination lot are owned by the same person.

S. Soﬂorothermatenalstobeusedforthepurposeofsurfacemmgolaeratlonsor
reclamation as regulated under Chapter 6.80 of the Alameda County General Ordinance
Code.

D. Prohibited Operations.

1. Importing the following materials, or fill material containing the following materials, is not
permitted pursuant to this ordinance: trash, debris, piping of any material, wooden boards,
logs, branches or chips, broken concrete or ‘asphalt, metal pieces of any kind, plastic,
glass, or other human-made materials. This ordinance does not regulate sanitary landfills,
which require a Conditional Use Permit (Alameda County General Ordinance Code
17.06.035(A)) and compliance with other applicable federal, state, and local laws.
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2. Importing earthen materials that contain or include any of the following is prohibited:
any human-made or artificial chemicals, substances or contaminants at concentrations
greater than those determined through fequired testing processes to be both: a) safe for
hurnan contact; and b) adequate for protection of* watercourses or ponds and the water
contained therein, groundwater located or flowing beneath the surface, and biological
habitat and native species found on or known to use the subject lot and surrounding lots.

Maximum Import per Lot. For tiers of Soil Import under 17.66.050 and 17.66.060 that do not

require discretionary review, Soil Import per lot shall be limited to five years. After the fifth

year of Soil Import, an Administrative Conditional Use Permit or Conditional Use Permit will
be required for any amount of Soil Imported.

Expiration. Any approved Administrative Conditional Use Permit shall expire within one year

maximum of its issuance, with the possibility that they may be approved for less time. Any

approved Conditional Use Permit shall expire within five years maximum of permit issuance,
with the possibility that they may be approved for less time. Proposals to import more soil
subsequent to the Administrative Conditional Use Permit or Conditional Use Permit shall
require prior approval of a new Conditional Use Permit. No subsequent Administrative
Conditional Use Permit shall be possible after the first Administrative Conditional Use Permit

is approved for each property.

Compliance with Existing Laws and Regulations.

Compliance with the regulations and requirements of state and federal regulatory agencies is

required, including but not limited to the following:

. Bay Area Air Quality Management District

California Department of Fish and Wildlife

California Water Resources Control Board San Francisco Bay Region

California Department of Toxic Sitbstances Control

"United States Fish and Wildlife Service

U.S. Army Corps of Engineers

Issuance of a permit or other authorization to Import Soil pursuant to this ordinance shall not

constitute an exemption from other applicable laws or regulations, including but not limited to:

Alameda County Grading Ordinance

Alameda County Watercourse Protection Ordinance

Alameda County Health and Safety Ordinances

Alameda County Business License Tax ordinance

Alameda County Surface Mining Ordinance

California Endangered Species Act

California Surface Mining and Reclamatmn Act

U.S. Endangered Species Act -

U.S. Migratory Bird Treaty Act

County Planning Department may provide notice to agencies with jurisdiction over hazardous

materials, watercourse and water quality protection, and biological protection of the United

States of America and the State of California, including but not limited to each of the above-

mentioned agencies, to facilitate enforcement of existing laws and regulations within the

jurisdiction of other agencies.

Any proposals to Import Soil, or actions to Import Soil, will be subject to notification by the

County Planning Department to the aforementioned State and Federal Agencies.

Soil Importing must be compliant with any applicable Williamson Act Contract.

For all Soil Import of any volume: _

1. Prior to operations, all property owners Importing Soil subject to this ordinance shall
register with the Alameda County Community Development Agency, Planning
Department, their intended Soil Importing activity, including providing an Agriculture
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Plan, and shall pay all administrative fees associated with the proposed Soil Import.
Registration shall be in accordance with such forms ang procedures as may be adopted by
the Director.

2. The following habitat features shall be protected and avoided during the placement of
Imported Soil under Tiers 1 or 2 as defined in Sections 17.66.050 and 17.66.060 below:

a. Seasonal and perennial ponds, including stock ponds.

b. Riparian corridors along intermittent, seasonal, and perennial creek channels.

c. Rock outcrops in chaparral habitat.

d. Upland grassland habitat within 1.7 miles from potential breeding ponds.

e. Burrows.

3. If burrows are present within an area proposed for the placement of Imported Soil, the
property owner shall assess the potential presence of special status species at the proposed
placement location.

4. A habitat assessment shall be prepared by a Qualified Biologist who has the education,
training and experience and possesses the expertise to identify habitat of special status
species.

5. Imported Soil shall not be placed in:

a. Ponds that may support the breeding of special status species (Note: Property owner
must comply with existing laws and regulations prohibiting placing fill material in
seasonal or perennial ponds without federal and/or State permits for the placement of
fill in ponds); or

b. Riparian corridors (Note: Property owner must comply with existing laws and
regulations prohibiting placing fill material in riparian corridors associated with
ephemeral, intermittent, seasonal, or perennial streams without federal and/or State
permits for the placement of fill in streams).

6. Property owner shall consult with U.S. Fish and Wildlife Service (USFWS) and staff at the
California Department of Fish and Wildlife (CDFW), if Soil Import is to occur in areas
with documented occurrences or potential habitat for special status species as defined on
maps found in Chapter 2 and/or Appendix D of the East Alameda County Conservation
Strategy (EACCS); or for areas outside of EACCS map coverage, the State of California
Natural Diversity Database (CNDDB); and/or by the Qualified Biologist. For the purposes
of this paragraph, documented occurrences means points on the CNDDB and/or EACCS
maps that identify where species have been recorded. In all cases, the most recent edition
of the CNDDB should be utilized.

7. Before Imported Soil is placed in any of the features described below, the property owner
shall contact the Army Corps of Engineers, appropriate Water Board, and CDFW to discuss
the need to obtain permits prior to placing Imported Soil in these features.

a. Areas of soggy ground that remain soggy for at least two weeks during the miny
Season.

b. Any stream channel with a defined bed and bank (e.g., a topographic change from the
adjacent land), no matter how small or how often water flows through the channel in
a typical year.

¢. Thebottom of any canyon.

d. Any pond or impoundment of water, including stock ponds.

17.66.050 - Tier 1 - Soil Importing on Large Lots in the R-1 District
A. Soil Importing is permissible on lots at least one acre in size and not more than five acres in
size in the R-1 (or equivalent) district in accordance with this chapter.
B. Any and all Soil Import must be for an Agricultural Use.
C. The depth of Soil Import shail not exceed three feet above existing grade unless it is Imported
in accordance with one of following:
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1. A Building Permit from the County Public Works Agency,
2. A Grading Permit from the County Public Works Agency, or
3. A Conditional Use Permit issued pursuant to this Title.
Soil Importing is regulated in accordance with the followmg tiered screening and review levels:
1. Tier 1a - Up to 1 cubic yard per acre per year is permitted as a reasonable accessory use
to existing permitted uses.
2. Tier 1b - Over 1 and up to 10 cubic yards per acre per year, up to & maximum of 30
cubic yards per property per year, may be Imported provided the property owner:
a. Submits to the County Planning Department Soil Import Documentation
prepared by a Qualified Professional.
3. Tier 1c - Over 10 and up to 20 cubic yards per acre per year, up to a maximum of 50
cubic yards per property per year, provided the property owner:
a. Submits to the County Planning Department Soil Import Documentation
prepared by a Qualified Professional;
b. Obtains an Administrative Conditional Use Permit pursuant to this Title.
4, Tier 1d - Over 20 and up to 50 cubic yards per acre per year, up to a maximum of 80
cubic yards per property per year, provided the property owner:
a. Submits to the County Planning Department Soil Import Documentation
prepared by. a Qualified Professional.
b. Obtains an Administrative Conditional Use Permit pursuant to this Title; and
¢. The County Planning Department provides notification to neighbors in
accordance with Alameda County Zoning Ordinance Section 17.54.830.D.
5. Tier 1e - Over 50 cubic yards per acre per year or more than 80 cubic yards per property:
a. Submits to the County Planning Department Soil Import Documentation
prepared by a Qualified Professional.
b. Obtains Conditional Use Permit pursuant to this Title.

Tier 2 - Soil Importing on Lots in the A District

Soil Importing is permissible on lots in the A (or equivalent) district in accordance with this

chapter.

Amny and all Soil Import must be for an Agricultural Use.

The depth of Soil Import shall not exceed three feet above existing grade unless it is Imported

in accordance with one of following:

1. A Building Permit from the County Public Works Agency,

2. A Grading Permit from the County Public Works Agency, or

3. An Administrative Conditional Use Permit or Conditional Use Permit issued pursnant to

this Title.

Soil Importing is regulated in accordance with the following tiered screening and review levels:

1. Tier 2a - Up to 10 cubic yards per acre per year, up to a maximum of 1,000 cubic yards per

property per year and less than three feet vertically in depth above any existing grade is

permitted, subject to Section 17.66.030:

a. Property owner shall ensure the Imported Soil has been characterized as Clean Soil by
a Qualified Professional prior to Importing to the site. Subject to audit of the Soil
Import Documentation by the County Planning Department.

2. Tier 2b - Over 10 and up to 20 cubic yards per acre per year, up to a maximum of 15,000
cubic yards per property per year, whichever value is lowest, or any Import in any amount
resulting in a depth of between three and five feet vertically above any existing grade:

a. Property owner must obtain an Administrative Conditional Use Permit pursuant to this
Title.
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3. Tier 2¢ - Over 20 cubic yards per acre per year or more than 15,000 cubic yards per property
per year, whichever is lowest, or any Import in any amount resulting in a depth of over five
feet vertically above any existing grade:

a. Property owner must obtain a Conditional Use Permit pursuant to this Title.

Administrative Conditional Use Permit for Soil Importing

An Administrative Conditional Use Permit may be issued in accordance with this chapter (in
lieu of Sections 17.52.480, et seq.).

In the districts specified in this title, an Administrative Conditional Use Permit may be issued
for Soil Importing provided the proposed project does not require the preparation of a new
environmental impact report pursuant to the California Environmental Quality Act (CEQA).
If the proposed project requires a new environmental impact report, it may not be approved via
gn Administrative Conditional Use Permit but the project proponent may apply for a
Conditional Use Permit in accordance with Section 17.54.130 and this chapter.

Specific Findings for Administrative Conditional Use Permit and Conditional Use

An Administrative Conditional Use Permit or Conditional Use Permit may be issued for Soil
Importing only if the proposed use meets the requirements of Section 17.66.070 (Administrative
Conditional Use Permit for Soil Importing) or Section 17.54.130 (Conditional uses), as applicable,
and the following additional findings are made:

A.

The amount, design, location, and the nature of any proposed Soil Importing is necessary to
establish or maintain an Agricultural Use presently permitted on the property in accordance
with Section 17.06.040, Section 17.08.040 or Chapter 17.26 of this title;

Soil Importing will not endanger public and/or private property, will not result in excessive
Soil being deposited on any public right-of-way, will not endanger public health and safety,
and will not impair groundwater or any spring or existing watercourse, or adversely affect the
existence of, or habitat for, special status species under the State or Federal Endangered Species
Acts;

C. Property owner will minimize the impacts to the natural landscape, scenic, biological and

@

aquatic resources, and erosion impacts that may otherwise be caused by the Soil Import;

For Soil Importing associated with a new agricultural building on a development site within
the boundaries of a lot, the subject site shall be one that is the most appropriate for the Imported
Soil in comparison with other available development sites on the lot, taking into consideration
other development constrainis and regulations applicable to the lof;

Soil Importing and associated grading improvements will conform to the natural terrain and
existing topography of the site as much as possible, and should not create a significant visual
change;

Soil Importing will conform to any applicable General Plan or Specific Plan policies;

Soil Import Documentation documenting the suitability-of the Soil for Import to the lot has
been prepared by a Qualified Professional;

Permittee has submitted a truck traffic plan that adequately mitigates impacts from truck traffic
generated by the proposed Soil Import; and

Permittee has submitted an Agriculture Plan that specifically describes the proposed
Agricultural Use to be facilitated by the proposed Soil Import. The Agriculture Plan must
identify a reasonable schedule for completing work needed to impiement the Agricultural Use.
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Soil Importing shall be permitted only to the extent necessary to establish or maintain an
Agricultural Use presently permitted on the property in accordance with Section 17.06.040,
Section 17.08.040.0r Chapter 17.26 of this title.

The permittee shall obtain and make available to the County Planning Department Soil Import
Documentation prepared by a Qualified Professional certifying the suitability of the Soil Import
to the site. The Soil Import Documentation must be either:

1. Provided to the permittee from a Qualified Professional retained by the perm1ttee or

2, Provided to the permittee from a Qualified Professional retained by someone other than the

. permittee (e.g., the Soil Import source property, the shipper or a third party), that has been

independently reviewed by a Qualified Professional retained by the permittee.
Soil Import Documentation shall be stored for at least 5 years and shall be available for periodic
review and audit by the County Planning Department at any time, up to four times per year. If
the review or audit demonstrates inadequate characterization of the Soil Import or Soil
contamination with chemical concentrations greater than the applicable risk-based screening
levels, then the County Code Enforcement Division may initiate enforcement and abatement
proceedings and may refer the matter to other County, State, and Federal agencies.
Impacts from truck traffic shall be mitigated in accordance with permittee’s truck traffic plan.
Permittee shall obtain a Grading Permit from the County Public Works Agency, if applicable.
Permittee shall implement an Agricuiture Plan approved by the Planning Director consistent
with the schedule for completion included in the Agriculture Plan. Each day the property owner
fails to meet the deadlines established by the Agriculture Plan and/or the permit shall constitute
a separate offense and is subject to penalty in accordance with Section 17.66.150(C)(2).
Permits shall be limited in duration to the reasonablé time required to Import Soil sufficient to
implement the Agriculture Plan, up to a maximum of 1 year for Administrative Conditional
Use Permits and up to § years for Conditional Use Permits.
Annual inspections and reports of soil import and agriculture activities are required. Permittees
shall forward an annual report to the Director on each anniversary of the permit issuance date.
The annual report shall ifclude a description of the Soil Imported, and the total tonnage of Soil
Imported. If requested, a copy of any supporting documentation shall also be provided to the
Director. .
The Community Development Agency shall arrange for inspection of a soil import operation
within six months of rece1pt of the annual report required by this chapter, to determine whether
the soil import operation is in compliance with the approved permit and/or Agriculture Plan,
and approved financial assurances. In no event shall less than one inspection be conducted in
any calendar year. Said inspections may be conducted by the County and/or its consultants.
The permittee shall be solely responsible for the reasonable cost of such inspection, including
reasonable consultant costs.
Permittce shall provide financial assurances sufficient to guarantee completion of the
Agriculture Plan or remediation of the property to pre-Soil Tmport conditions. ,
Permittee shall release the. county, and its agents, officers, elected officials, and employees
from any injuries, damages, or liabilities of any kind that result from any arrest or prosecution
of permittee, delivery operators or brokers, owners or operators of the source material site, or
others involved in the Soil Import, for violation of state or federal laws in a form satisfactory
to the director.
Permittee shall indemnify and hold harmless the county and its agents, officers, elected
officials, and employees for any claims, damages, or injuries arising from issuance of the
permit, operation of the Soil Import, adoption or enforcement of conditions of the permit, or
the County’s compliance with CEQA in a form satisfactory to the director.



17.66.100 - Agriculture Plans - Required Content and Implementation.

A. Permittee shall Import Soil only in order to implement an Agricultural Use in accordance
with an approved Agriculture Plan. Permittee shall ensure that the Agricultural Use is
implemented in accordance with conditions of the permit, the Agriculture Plan, and this
chapter.

B. The Agriculture Plan shall specify the amount of soil to be imported by weight and by
volume.

C. Implementation — Complete or Phased
1. The Agricultural Use will be deemed completely implemented when the project is

completed (e.g., when construction or all planting is completed) and all approvals
required to commence the Agricultural Use (e.g., occupancy permit) have been issued.

2. Implementation may occur in phases. For phased implementation, the establishment of
the Agricultural Use may occur over successive periods following completion of Soil
Import at successive locations within the lot, as specified in the Agriculture Plan. In all
cases, establishment of the Agricultural Use shall take place as soon as practical. Each
phase shall be specifically described in the Agriculture Plan and shall include:

'a. The beginning and expected ending dates for each phase;

b. All establishment of agriculture activities required,

c. Criteria for measuring completion of specific establishment of agriculture
activities; and '

d. Bstimated costs for completion of each phase of establishment of agriculture.

3. Interim Agricultural Uses may be required if phased or complete implementation is not
achieved within the timeframe specified in the Agriculture Plan.’

D. Drainage, Erosion and Sediment Control. Agriculture Plans shall address the appropriate
control and mitigation for drainage, erosion and sediment control during the Soil Import
and implementation of the Agricultural Use. The Agriculture Plan shall specifically
address the property owner’s plan to comply with the following requirements:

1. Streams, ponds, wetlands or watershed features shall be avoided or, if affected by soil
import, restored in the final stage of establishment of agriculture.

2. All activities of soil import or establishment of agriculture shall be designed and
carried out to minimize erosion, provide for drainage to natural outlets or interior
basins designed for water storagg, and to eliminate potholes and similar catchments
that could serve as breeding areas for mosquitoes.

3. Silt basins designed to storé water during periods of surface runoff shall be equipped
with sediment control and removal facilities and protected spillways dellgned to
minimize erosion when such basins have outlet to lower ground.

4. Final gradmg and drainage shall be designed in a manner to prevent discharge of
sediment above natural levels existent prior to soil import operations.

5. Upon complete implementation, no condition shall remain that will or could lead to
the degradation of water quality below applicable standards of the regional water
quality control board or any other agency with authority over water quality.

E. Final Slope Gradient. Agriculture Plans shall address the final slope gradient upon the
completion of the Soil Import and implementation of the Agricultural Use and any phases
thereof. The Agriculture Plan shall specifically address the property owner’s plan to
comply with the following requirements:

1. Final slopes shall be of such gradient as necessary to provide for slope stability,
maintenance of establishment of agriculture, public safety, and the control of
drainage, as may be determined by engineering analysis of soils and geologic factors.

2. Final slopes shall not be steeper than two feet horizontal to one foot vertical (2:1)
unless the permittee can demonstrate to the satisfaction of the Director that any such
steeper slope will not:
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a. Be incompatible with future uses approved for the site;
b. Be hazardous to persons that may utilize the site under future.uses approved for
-the site; and
c. Reduce the effectiveness of revegetation and erosion control measures where
such are necessary.
3. In no event shall the steepness of slopes exceed the criticel gradient as determined by
an engineering analysls of the slope stability.

F. Revegetation. Agriculture Plans shall require all lands affected by Soil Importing shail be
revegetated for establishment of agriculture unless any such revegetation is determined by the
Director to be technically infeasible or not beneficial with respect to the intent of this chapter.
Revegetation methods and plant materials utilized for establishment of agriculture shall be
appropriate for the topographical, soil and eliminate conditions present at the site. . Where
agriculture is not to be established, native species shall be used wherever practical:

G. Additional Requirements The County may impose additional performance standards as
developed cither in review of individual projects or through the formulation and adoption of
generally apphcable performance standards.

17.66.110 - Environmental Review,
A, -All projects shall comply with the California Environmental Quality Act.
B. The County Planning Department shall be the lead agency for any project requiring
environmental review pursuant to the California Environmental Quality Act.

17.66.120 - Fees.
The application fees for a Soil Import permit or apiproval of an Agriculture Plan, or for modification of
an existing permit or approved Agriculture Plan shall be as established by the Board of Supervisors and
shall be submitted at the time of application. The County shall establish such fees as it deems necessary
to cover the reasonable costs incurred in implementing this chapter and County rations, including but
not limited to, processing of applications, annual reports, inspections, monitoring, enforcement and
compliance. The permittee shall pay such fees as required by the County, at the time of filirig of the Soil
Import permit application, Agriculture Plan application, and at such other times as are determined by
the County to be appropriate in order to ensure that all reasonable costs of implementing this chapter are
bomne by the operator.

17.66.130 - Administrative fees. _ o
The property owner shall pay an administrative fee of $1.26 per ton for all Soil Imported to their lot.
The quantity of Soil on which the administrative fee is based shall be the total volume of material
projected for Import. The fee is payable prior to commencing Soil Import. For projects with phased
implementation plans, the fee is payable prior to commencing the Soil Import for each phase. If the
amount of Soil Imported differs from the amount projected, the property owner shall either be invoiced
or refunded accordingly.

17.66.140 - Performance Assurance Requirement,

A. Financial security in a form and amount determined by the Director, shall be furnished to
guarantee faithful performance of the work to be done under the terms of the Soil Import permit
and Agriculture Plan or to guarantee reclamation and remediation of the affected property to
pre-Soil Import conditions, in the event of failure by the Permittee to implement the terms of
the conditions of the permit or of this chapter. '

B. Cost estimates for the financial assurance shall be submitted to the Community Development
Agency for review and approval prior to the permittee securing financial assurances. The
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amount of the financial assurance shall be based upon the estimated costs of implementing

the Agriculture Plan or remediating the property to pre-Soil Import conditions.

C. If the Board of Zoning Adjustments, following a public hearing, determines that the property
owner is ﬁnanmally incapable of implementing the Agriculture Plan ot has abandoned its
operations prior to implementation, the Director shall:

1. Notify the property owner by personal service or certified mail that the County intends to
take appropriate action to forfeit the financial assurance and specify the reasons for so
doing.

2. Allow the property owner at least thirty (30) and up to sixty (60) days after notification to
implement the Agriculture Plan.

3. Proceed to take appropriate action to require forfeiture of the financial assurance if the
permittee does not comply with the provisions of Subsection 2.

4. Use the proceeds from the forfeited financial assurance to implement the Agricultural Use
on the property or remediate the property to pre-Soil Import conditions. The property
owner shall be responsible for the costs which are in excess of the proceeds from the
forfeited financial assurance.

17.66.150 - Violation — Enforcement and Penalties.

A. If the Director, based upon an annual inspection or otherwise confirmed by an inspection of
the property or Soil Import operation, determines that the property or operations are not in
compliance with this chapter, the permit, and/or the Agriculture Plan, the County may revoke
the permit in accordance with Section 17.54.030 of this Title and may enforce this chapter in
accordance with Chapters 17.58 and 17.59 of this Title, as set forth in this section, or as
otherwise provided by law. '

B. Fines for each violation may be assessed as follows:;

1. Any person, ﬁrmorcoxporatlon shall be guilty of a separate offense for each and every
violation of any provision of this chapter that is committed, continued or permitted by such
person and shall be punishable accordingly. Each incident of a vehicle delivering or
depositing Soil or other fill material to a property in the unincorporated area of the County
shall constitute a separate offense.

2. Any person, firm or corporation shall be guilty of a separate offense for each and every day
during any portion of which any violation of any provision of this chapter is committed,
continued or permitted by such person and shall be punishable accordingly.

3. The fine for each offense is $1000 (one thousand dollars).

C. Procedures and fees for inspections, appeals and abatement shall be as set forth in Chapter
17.59, including Section 17.59.200(D).

D. In addition to the penalties provided in this chapter, any condition caused or allowed to exist
in violation of any of the provisions of this chapter shall be deemed a public nuisance and shall
create a cause of action for injunctive relief and civil penalties in accordance with Chapter
17.59 of this Code. Thereme&esmowdedbythlschapterarecumulauveandmaddmonto
any other remedies available at law or in equity.

SECTION I

This ordinance shall take effect and be in force thirty (30) days from and after the date of passage
and before the expiration of fifteen (15) days after its passage it shall be published once with the names of
the members voting for and against the same in the Inter-Clty Express, a newspaper published in the County
of Alameda.

Adopted by the Board of Supervisors of the County of Alameda, State of California, on the ___
day of , 2019, by the following called vote:
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AYES:
NOES:
EXCUSED:

ATTEST:

Clerk of the Board of Supervisors,

By:

Deputy Clerk

APPROVED AS TO FORM:
DONNA R. ZIEGLER, COUNTY.COUNSEL

By:
Heather Littlejohn
Deputy County Counsel
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RICHARD VALLE
President of the Board of Supervisors






RESOLUTION NO. 19-xx - AT MEETING HELD AUGUST 19, 2019

RESOLUTION OF THE PLANNING COMMISSION OF THE COUNTY OF ALAMEDA
_ REGARDING
AN'ORDINANCE REGULATING SOIL IMPORTING WITHIN THE
UNINCORPORATED AREA OF THE COUNTY OF ALAMEDA

Introduced by Commissioner
Seconded by Commissioner

WHEREAS the County of Alameda (“County”) regulates land wuses in the
unincorporated area of the County through various regulations including the General Plan, Specific Plans,
and Zoning Ordinance (Title 17 of the Alameda County Ordinance Code); and

WHEREAS the County’s land use regulations govern the types of land uses that are
perm:ltted by right or conditionally permitted; and

WHEREAS Chapter 17.06 of the Zoning Ordinance specifies the uses that are permitted
and conditionally permitted in the Agricultural (“A”) District. Uses permitted by right include various
traditionally agricultural uses, such as a crop, vine, tree farm, truck garden, plant nursery, greenhouse; or
horticulture and grazing, breeding or training of horses or cattle. Conditionally permitted uses include, for
example, a sanitary landfill, composting facility, and packing house for fruits or vegetables; and

WHEREAS Chapter 17.08 of the Zoning Ordinance specifies the uses that are permitted
and conditionally permitted in the Single-family residence (“R-1”) District. Uses permitted by right
include a one-family dwelling and a field crop, orchard or garden. Conditionally permitted uses include a
plant nursery or greenhouse; and

WHEREAS Chapter 17.26 of the Zoning Ordinance specifies the uses that are permitted
and conditionally permitted in the Combining Agricultural Use (“L”) District, which allows limited
agricultural uses. Uses permitted by right include various traditionally agricultural uses, such as keeping a
limited number of livestock or fowl and grazing. Conditionally permitted uses include keeping additional
livestock or fowl, kennel, boarding stable and riding academies, or sales of .any product derived from a

"permitted use; and

WHEREAS other chapters of the Zoning -Ordinance establish permitted and
conditionally permitted uses in those zoning districts, including, for example, higher-density residential
and commercial zoning districts; and

WHEREAS the Planning Commission acknowledges that some amount of soil
amendment or grading may be required for activities that are: permitted or conditionally permitted in a
particular zoning district; and that, accordingly, some amount of soil importing is permitted by the Zoning
Ordinance to facilitate those permitted uses; and

WHEREAS the County has identified properties that have been importing large volumes
of soil for commercial purposes, particularly in the A District, in a manner that does not appear to be for
traditional agricultural uses or pursuant to a conditional use permit for any conditionally permitted use,
and it appears that a number of properties are importing soil while claiming the activity will someday
yield a use that is permitted in accordance with the Zoning Ordinance; and
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WHEREAS accepting high volumes of deliveries or disposal of soil is distinct from the
limited scope of soil importing required to facilitate permitted land uses like traditional farming (e.g.,
crops, orchard) or building a house; and

WHEREAS importing soil raises land use concerns regarding traffic and road safety,
noise, and potential environmental issues such as truck emissions, dust and contaminated soil or fill
material; and

WHEREAS importing soil can introduce impacts to groundwater, natural environments,
topographic aesthetics, transportation and traffic to such a degree that if left unregulated, could result in
long term detrimental impacts to county resources; and

WHEREAS the County has a compelling interest in protecting the public health, safety,
and welfare of its residents, visitors and businesses, and in preserving the peace and quiet of the
neighborhoods within the unincorporated areas of the County by regulating soil importing as 2 land use;
and

WHEREAS Section 15.36.050 of the County’s Grading Ordinance (Chapter 15.36 of the
Alameda County Ordinance Code) includes an agricultural exemption, allowing certain grading activities
on property zoned as agricultural without a grading permit. In order to qualify for such exemption, the
activity must “not result in a cut or fill the failure of which could endanger any structure intended for
human or animal occupancy or any public or shared access roadway, or that could obstruct, damage, or
cause an illicit discharge to any watercourse or other drainage facility” and must be “performed in
accordance with all applicable laws, regulations, and ordinances of the county;” and

WHEREAS exemption from the Grading Ordinance does not make an activity a
permitted land use under the Zoning Ordinance; and

WHEREAS correspondingly, any exemptions provided in this ordinance do not exempt
any activity from compliance with any other applicable provision of law, including, but not limited to, the
Grading Ordinance. For example, activities that are exempt from this ordinance must nevertheless comply
with permit requirements of the Grading Ordinance where the activities would “result in a cut or fill the
failure of which could endanger any structure intended for human or animal occupancy or any public or
shared access roadway, or that could obstruct, damage, or cause an illicit discharge to any watercourse or
other drainage facility” or where such activity was not “performed in accordance with all applicable laws,
regulations, and ordinances of the county;” and

WHEREAS in light of the concerns noted herein, inchading but not limited to the
potential harms to the safety, health, and welfare of the County residents and the environment due to
unregulated soil importing, it is in the interest of immediately preserving the public safety, health and
welfare to adopt this ordinance; and

. WHEREAS this ordinance is Categorically Exempt from the California Environmental
Quality Act, because there is no possibility that it will have a significant effect on the environment; is an
action by a regulatory agency for the protection of natural resources; and is an action by a regulatory
agency for the protection of the environment (CEQA Guidelines sections 15061(b)(3)); 15307; 15308);
and

Page 2
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WHEREAS the Planning Commission considers it necessary to adopt this ordinance to
explicitly prohibit certain types of soil importing while implementing a process for ensuring the
protection of natural resources and the environment when soil is imported; and

WHEREAS notice of the public hearing at the Planning Commission, was given as required
by law; and

WHEREAS the public hearing at the Planning Commission was held on Monday, August
19, 2019, at the hour of 6:00 pm, at the Alameda County Community Development Agency Public Hearing
Room, located at 224 West Winton Avenue, Room 160, Hayward, California; and

WHEREAS public testimony was received in writing and verbally, and entered into the
public record, prior to the deliberation and decision by the Planning Commission; and

WHEREAS it is the finding of this Commission that the proposed Soil Importing ordinance
herein described is in the public interest because it is consistent with County plans and policies for
agricultural, rural residential, and limited agricultural uses, and is consistent with the interests of the health,
safety and welfare of the citizens of Alameda County.

NOW, THEREFORE:
_ BE IT RESOLVED that this Commission does hereby recommends to the Alameda
County Board of Supervisors that the Board adopt the Categorical Exemptions from the requirements of
the California Environmental Quality Act, per CEQA Guidelines sections 15061(b)(3); 15307; and 15308,
and does hereby recominend adoption of the Categorical Exemptions by the Board of Supervisors.
BE IT FURTHER RESOLVED that this Commission does hereby recommend to the

Board -of Supervisors that the Alameda County Zoning Ordinance be modified with the adoption of the Soil
Importing Ordinance as per the attached Draft Ordinance.

ADOPTED BY THE FOLLOWING VOTE:

AYES:
NOE:
EXCUSED:
ABSENT:

ABSTAINED:

Chris Bazar, Community Development Director, and
Albert Lopez, Secretary to the County Planning Commission of Alameda County
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Agenda Item July 23, 2019
Chris Bazar

AR Tuly 15, 2019

224WestWinwonave | The Honorable Board of Supervisors
Reom110 | County A dministration Building
ayward,cattoras | 1221 Otk Street, Fifth Floor
94544-1215 Oakiand, CA 94612

hone ‘
510.61;53;3 Dear Board Members:

fax
510670637 | SUBJECT: SOIL IMPORT ORDINANCE — ADOPTION OF REGULATIONS
I FOR THE IMPORTING OF SOIL ONTO PROPERTIES IN THE
UNINCORPORATED AREAS OF ALAMEDA COUNTY.

RECOMMENDATION:

Conduct a public hearing ard first reading and introduction of an ordinance related to
Soil Importing in unincorporated Alameda County.

SUMMARY:

Background: At the October 01, 2018 Transportation and Planning Committee
meeting, staff was directed to prepare a Soil Importing ordinance to regulate large soil
importers. A soil ordinance would allow for continued operation of legitimate
agricultural activities that depend on the periodic replenishment of soil for such uses as
top-soil, or one-time importing of soil for such purposes as flattening out terrain for
farm animal arenas or row crops.

At your May 21, 2019 hearing, the Board continued this item to give staff time to
respond to the comments of State regulatory agencies that had provided input. There
was concern that the ordinance was overlooking protections to natural resources and
should be expanded in scope. Specifically, the Board requested that staff:

1)  Require discretionary permits at lower amounts of soil import;

2) Include screening methods to address potential impacts to biology and hydrology;
3) Require phasing of agricultural operations before additional soil is imported;

4) Develop a “tipping” fee for soil importing; -

5) Increase fines and/or require bonding for imported soil;

6) Require registration with the County for soil importing at certain amounts; and

7)  Establish a finite maximum amount of soil allowed to be imported per property.

The ordinance was updated and presented at the Board’s July 9, 2019 hearing, At that
time the Board approved of the ordinance generally, and directed staff to continue the
item to July 23", with further direction to consider fines for illegal dumping and
“tipping fees”. '
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USSION:

The changes to the ordinance described below respond to recent direction by the Board of
Supervisors and input received from State Regulatory Agencies:

1) Reduce the amount of soil to be imported before a discretionary permit, such as an
Administrative Conditional Use Permit or a Conditional Use Permit, is required.

There have been no changes to the amount of soil to be imported in R-1 zoning districts as
compared to the version of the ordinance that was presented to the Board on May 21, 2019. The
regulations as presented in the draft ordinance allow small amounts of soil import with minimal
oversight, but for higher amounts permits be required. The table below summarizes the various
tiers and the requirements therein:

[ Ters | Ia 1 1c 1d e
| 1 cu yd/ac l-lo_cuyd 10-20cuyd 20-50cuyd over 50 cu yd
| Jaciyr fac/yr faciyr  lagivr
| 30cuyd/yrmax | 50 cuyd /yrmax | 80 cuyd /yrmax | over 80 cuyd fyr
. for Agricultural use
lel‘l:llng ) 3 max vertical depth ebove existing grade
] "Soil Import Documentation” by "Qualified Professional”
Statement of Purpose
no permit ACUP CUP
Neighbor
] Notification

The amount of soil allowed to be imported in Agriculturally zoned areas has been reduced from
5,000 cubic yards to 1,000 cubic yards, which is approximately 100 truck-loads. Also, the
maximum amount of vertical fill depth dropped to three feet maximum before an Administrative
Conditional Use Permit is needed, and to five feet before a Conditional Use Permit is needed:

i Tiers 20 I 2b 2 |
up to 10 cu yd /aciyr 10 - 20 cu yd /ac/yr over 20 cu yd fac/yr
1,000 cuyd fyrmax | 15,000 cuyd yrmax | over 15,000 cu yd /yr
I for Agricultural use
_ 3 maxvertical depth | 0 o Jax vertical | - aver §' max vertical
Agriculture above existing graic gepth al;:::cmshns depth nz?:;:xms
| "Clean Import Soil"
by a "Qualified
Pmﬁﬂﬁonll" ACUP CUP
Audit of "Soil Import
Documentation"
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2) Include additional screening methods to address potential impacts to biology and
hydrology.

The ordinance defines:

“Clean Imported Soil” as natural materials (e.g., soil, clay, silt, sand, gravel, rock, or a
mixture or combination for such materials) that have concentrations of naturally
occurring chemicals (e.g., metals) at or below background levels at the receiving (or
Import) site and concentrations of man-made chemicals below applicable risk based
screening levels for human health rigk, ecological risk (aquatic and terrestrial receptors),
and concerns for nuisance and gross contamination.

“Soil Import Documentation” as technical reports prepared by a Qualified Professional in
accordance with the requirements of the County’s Protocols for Soil Import and Export.

and

“Protocols for Soil Import and Export” as the County Department of Environmental
Health’s Guidance document defining procedures and reporting requirements for
characterization and export of proposed soil sources for Import to another site.

"These definitions address the San Francisco Bay Regional Water Quality Control Board’s
concern that soil screening methods should address impacts to biology and hydrology, in
addition to impacts to human health. The San Francisco Bay Regional Water Quality Control
Board requested that the County Department of Environmental Health’s Guidance be used
because it is considered a thorough characterization Guidance document that the Waterboard
staff would like to see replicated throughout the State.

3) Require phasing of the agricultural operation before additional soil is imported,

The ordinance has been updated to require establishment of agriculture on lands affected by Soil
Import as soon as practical as specified by the Director in the approval of a required Agriculture
Plan. Interim establishment of agriculture may also be required for affected lands that have been
disturbed and that may be disturbed again in future operations. Establishment of agriculture may
be done on an annual basis, in stages compatible with continuing operations, or on completion of
all soil import, as approved by the County. Bach phase of establishment of agriculture shall be
specifically described in the Agriculture Plan and shall include (a) the beginning and expected
ending dates for each phase; (b) all agricultural activities required; (c) criteria for measuring
completion of specific agricultural activities; and (d) estimated costs for completion of each
phase of agricultural activities.

4) Add “tipping” fees for all soil to be imported.
The County conducted an initial fee study to determine an adequate staff time recovery cost of

drafting this ordinance, and working on the subsequent enforcement, audits, and discretionary
permits. Staff determined that the fees to recover staff costs should be $1.26 per ton of soil



Board of Supervisors
Soil Importing Ordinance
July 23, 2019 '
Page 4

imported, for all proposed soil to be imported subject to this ordinance. See the summary
spreadsheet below.

$292.680.00 esg:nate Brzf CUP cost unrecoverad In CUP fees (based on an estimate of 20 CUPs for about 575,000
e cuble yards)
$124,600.00 estimate of ACUP cost unrecovered in CUP feas (based on an estimate of 20 ACUPs for about
e 20.000 cublc yards)

§25,950,00 estimate of soll Importing unracovered audit tracking costs (based on an estimate of 10 audits per
[ TR | year for about 4,000 cubic yards)
$373,530.00 estimate of total unrecovered costs for processing projects per year (based on an estimate of 50
' Y | projects per year for about 599.000 cuble yards)

| $139,000.00 | estimate of unrecovered cost of establishing regulatory program

§251,680.00 | estimete of unrecovered cost of fulure Code Enforcement

$764,210.00 unrecovered cost fo County of astablishing regulatory program, future Code Enforcement,
i and future audit and discretionary pemit cases

11 previous requests for exemption from

moratorium
$1.26 proposed cost recovery "ipping fee" £93.200 Estimate of cubic yards for previous requests
per cuble vand ! for exempiion from moratorium

5) Revise the “tipping fees” based on something other than a calculation per truckload, so
that no haulers can reduce their “tipping fees™ based on hauling more dirt in larger
trailers.

The ordinance proposes “tipping fees” per ton of soil imported, instead of per cubic yard or per
truckload. The tonnage shall be established through manifests and bills of lading from the
haulers to the receiving property owners, as part of the audit documentation to be kept on-site for
five years.

6) Require bonding for imported soil.

The ensure that the stated use of imported soil is implemented, the ordinance would require a
financial security in the form and amount determined by the Director, to guarantee faithful
performance of the work to be done under the terms of the Soil Import permit and Agriculture
Plan or to guarantes reclamation and remediation of the affected property to pre-Soil Import .
conditions, in the event of failure by the Permittee to implement the terms of the conditions of
the permit. Cost estimates for the financial assurance would be submitted to the Community
Development Agency for review and approval prior to the permittee securing financial
assurances. The amount of the financial assurance would be based upon the estimated costs of
implementing the Agticulture Plan or remediating the property to pre-Soil Import conditions.

7) Require registration with the County for all soil importing activity above a certain
threshold, but below the discretionary permitting levels.

The ordinance includes language to require registration with the County Community
Development Agency for all soil importing subject to this ordinance, per the language below:
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“17.66.040 — Compliance with Existing Laws and Regulations.

E. For all Soil Import of any volume:

1. Prior to operations, all property owners Importing Soil subject to this ordinance
shall register with the Alameda County Community Development Agency,
Planning Department, their intended Soil Importing activity, including
providing an Agriculture Plan, and shall pay all administrative fees associated
with the proposed Soil Import. Registration shall be in accordance with such
forms and procedures as may be adopted by the Director.”

8) Establish a finite maximum amount of soil allowed to be imported per property.

The ordinance establishes limitations on soil importing to control for cumulative importing
activities. Proposals to import soil above an approved amount shall require a subsequent
permitting process. This language is included in the ordinance to prevent over-burdening any
one parcel with excessive soil, with maximum amounts in some instances.

9) Consider fines for the haulers who dump soil on the right-of-way or otherwise not on
private property within the unincorporated County.

Staff recommends against using this ordinance to establish regulation of dumping of soil or other
materials on public right-of-way. This Zoning Ordinance regulates land use on private property
in the unincorporated areas only. Staff will look to existing ordinances and the already
established Illegal Dumping Taskforce to curtail illegal dumping along public streets.

Planning Commission; At their May 06, 2019 public hearing, the Planning Commission voted 4
to 2 with one excused to recommend that the Board of Supervisors approve the Soil Import
Ordinance as recommended by staff. Although the ordinance has changed since their review, the
substance of the ordinance to regulate soil import and protection of environmental resources
remains in place.

CEQA and Environmental Considerations: Currently, there is no reguiation for importing soil if
a property owner claims agricultural exemptions. The Soil Importing Ordinance would place
restrictions on and close an existing loopholé for properties that are currently accepting soil
without County regulation. The proposed Soil Importing Ordinance is intended -and drafied for
the purpose of preservation of the environment and natural resources within unincorporated
Alameda County. Therefore, staff considers that the proposed Soil Importing ordinance is
exempt from the requirements of the California Environmental Quality Act, per Categorical
Exemptions delineated in section 15307 — “Actions by Regulatory Agencies for the Protection of
Natural Resources”, and Section 15308 — “Actions by Regulatory Agencies for the Protection of
the Environment”; and per Section 15061.b.3 - “Common Sense Exemption” that CEQA applies
only to projects which have the potential for causing a significant effect on the environment.
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CONCLUSION:

Staff believes adopting an ordinance to regulate an activity that may otherwise occur without any
oversight to be positive step to address potential impacts to rural lands within the County. I
approved as proposed, the Board could direct staff to include a review of the ordinance at future
dates so that any implementation concerns can be reviewed and fixed. At those times, Staff
could report on the amount of soil being imported, its proposed use, the ability to test and control
for soil quality, and any other pertinent data to analyze trends for this activity.

Staff recommends that the Board of Supervisors take public testimony and conduct the first
reading of the ordinance.

FINANCING:

Due to the “tipping fee” and bonding requirements that are part of this ordinance, there is no Net
County Cost as a result of this action.

ION 2026:

The approval of this project meets the 10x goal pathways of Healthcare for All in support of our
shared vision of Safe and Livable Communities, Thriving and Resilient Communities and
Healthy Environment.

Very truly yours,

fongy

Community Development Agency

cc:  Susan S. Muranishi, County Administrator
Donna R. Ziegler, County Counsel
Melissa Wilk, Auditor-Controller
Jennifer Schulz, County Administrator's Office
Heather M. Littlejohn, Office of the County Counsel
Sandra Rivera, Community Development Agency



ORDINANCE NO. 2019-

AN ORDINANCE REGULATING SOIL IMPORTING WITHIN THE
UNINCORPORATED AREA OF THE COUNTY OF ALAMEDA
SECTION 1
In enacting this ordinarice, the Board of Supervisors of the County of Alameda makes the following

findings:

1.

10.

11.

12.

The County of Alameda (“County™) regulates land uses in the unincorporated area of the County
through various regulations including the General Plan, Specific Plans, and Zoning Ordinance (Title
17 of the Alameda County Ordinance Code); and

The County’s land use regulations govern the types of land uses that are permitted by right or
conditionally permitted; and

Chapter 17.06 of the Zoning Ordinance specifies the uses that are permitted and conditionally permitted
in the Agricultural (“A”) District. Uses permitted by right include various traditionally agricultural uses,
such as a crop, vine, tree farm, truck garden, plant nursery, greenhouse, or horticulture and grazing,
breeding or training of horses or cattle. Conditionally permitted uses include, for example, a sanitary
landfill, composting facility, and packing house for fruits or vegetables; and

Chapter 17.08 of the Zoning Ordinance specifies the uses that are permitted and conditionally permitted
in the Single-family residence (“R-1"") District. Uses permitted by right include a one-family dwelling
and a field crop, orchard or garden. Conditionally permitted uses include a plant nursery or greenhouse;
and :

Chapter 17.26 of the Zoning Ordinance specifies the uses that are permitted and conditionally permitted
in the Combining Agricu]tural Use (“L"™) District, which allows limited agricultural uses. Uses
permitted by right include various traditionally agricultural uses, such as keeping a limited number of
livestock or fowl and grazing. Conditionally permitted uses include keeping additional livestock or
fowl, kennel, boarding stable and riding academies, or sales of any product derived from a permitted
use; and

Other chapters of the Zoning Ordinance establish permitted and conditionally permitted uses in those
zoning districts, including, for example, higher-density residential and commercial zoning districts; and
The Board of Supervisors acknowledges that some amount of soil amendment or grading may be
required for activities that are permitted or conditionally permitted in a particular zoning district; and
that, accordingly, some amount of soil importing is permitted by the Zoning Ordinance to facilitate
those permitted uses; and

The County has identified properties that have been importing large volumes of soil for commercial
purposes, particularly in the A District, in a manner that does not appear to be for traditional agricultural
uses or pursuant to a conditional use permit for any conditionally permitted use, and it appears that a
number of properties are importing soil while claiming the activity will someday yield a use that is
permitted in accordance with the Zoning Ordinance; and

Accepting high volumes of deliveries or disposal of soil is distinct from the limited scope of soil
importing required to facilitate permitted land uses like traditional farming (e.g., crops, orchard) or
building a house; and

Importing soil raises land use concerns regarding traffic and road safety, noise, and potential
environmental issues such as truck emissions, contamination of soil, surface water and groundwater,
and risk o special status species from physical modification of habitat; and

Importing soil can introduce impacts to soil, surface water and groundwater, natural resources,
topographlc acsthetics, transportation and traffic to such a degree that if left unregulated, could result
in long term detrimental impacts to County resources; and

The County has a compelling interest in protecting biological resources and the public health, safety,

and welfare of its residents, visitors and businesses, and in preserving the peace and quiet of the
neighborhoods within the unincorporated areas of the County by regulating soil importing as a land
use; and



13.

14.

15,
16.

17.

18,

19.

For the purposes of regulating soil importing, the California State Water Resources Control Board for
the San Francisco Bay Region (Water *“Board”) recommends that County staff and the regulated
community refer to the Eastern Alameda County Conservation Strategy (EACCS, 2010) for a
documented baseline inventory of biological resources and conservation priorities to be utilized during
project-level planning and environmental permitting. EACCS was drafted to convey project-level
information for use in permitting and environmental compliance with the federal and state endangered
species acts (FESA AND CESA), the California Environmental Quality Act (CEQA), the National
Environmental Policy Act (NEPA), and other applicable laws for projects within the study area with
impacts on biological resources. The EACCS was intended to support and streamline the permitting
process. EACCS does not create new regulations or change the process by which a project applicant
obtains permits for authorization to impact biological resources, and it has not been accepted as a
guidance document by the County of Alameda, but it has been accepted as a guidance document by
several agencies including USFWS and CDFW.
Section 15.36.050 of the County’s Grading Ordinance (Chapter 15.36 of the Alameda County
Ordinance Code) includes an agricultural exemption, allowing certain grading activities on property
zoned as agricultural without a grading permit. In order to qualify for such exemption, the activity must
“not result in a cut or fill the failure of which could endanger any structure intended for buman or
animal occupancy or any public or shared access roadway, or that could obstruct, damage, or cause an
illicit discharge to any watercourse or other drainage facility” and must be “performed in accordance
with all applicable laws, regulations, and ordinances of the county;” and
Exemption from the Grading Ordinance does not make an activity a permitted land use under the
Zoning Ordinance; and
Correspondingly, any exemptions provided in this ordinance do not exempt amy activity from
compliance with any other applicable provision of law, including, but not limited to, the Grading
Ordinance. For example, activities that are exempt from this ordinance mmst nevertheless comply with_
permit requirements of the Grading Ordinance where the activities would “result in a cut or fill the
failure of which could endanger any structure intended for human or animal occupancy or any public
or shared access roadway, or that could obstruct, damage, or cause an illicit discharge to any
watercourse or other drainage facility” or where such activity was not “performed in accordance with
all applicable laws, regulations, and ordinances of the county;” and
In light of the concerns noted herein, including but not limited to the potential harms to the safety,
health, and welfare of the County residents and the environment due to unregulated soil importing, it is
in the intercst of immediately preserving the environment and public safety, health and welfare to adopt
this ordinance; and
This ordinance is categorically exempt from the California Environmental Quality Act (CEQA),
because there is no possibility that it will have a significant effect on the environment; is an action by
a regulatory agency for the protection of natural resources; and is an action by a regulatory agency for
the protection of the environment (CEQA Guidelines sections 15061(b)(3)); 15307; 15308); and
The Board of Supervisors considers it necessary to adopt this ordinance to explicitly prohibit certain
types of soil importing while implementing a process for ensuring the protection of natural resources
and the environment when soil is imported.

NOW, THEREFORE, the Board of Supervisors of the County of Alameda ordains as follows:

SECTION I

The Alameda County Ordinance Code is hereby amended as follows:
Paragraph U is added to Section 17.06.040 (regarding conditional uses in the A district) and reads as
follows:

“Soil Importing in accordance with Chapter 17.66.”

Paragraph I is added to Section 17.08.040 (regarding conditional uses in the R-1 district) and reads as
follows:

“Soil Importing in accordance with Chapter 17.66.”



Paragraph E is added to Section 17.26.040 (regarding conditional uses in the L combining district) and
reads as follows:

“Soil Importing in accordance w1th Chapter 17.66.”
Paragraph h is added to the Little Valley Specific Plan, Chapter IV, Section B.2. (regarding conditional
uses) and reads as follows: '

“Soil Importing in accordance with Chapter 17.66.”
The following text is added to the Little Vatley Specific Plan, Chapter IV, Section B.3. (regarding accessory
uses):

“Soil Importing may be permitted as an accessory use in accordance with Chapter 17.66.”

Chapter 17.66 is hereby added to the Ordinance Code and reads as follows:

Chapter 17.66

17.66.010 - Purpose

This ordinance fegulates the 1mport1ng of soil or other fill material in the unincorporated areas of the County
to ensure that such importing is related to appropriate land uses in the zoning district, to promote soil
stability, to reduce negative environmental impacts, to reduce human health impacts, to reduce the traffic
impacts from delivery vehicles, and to reduce the potential transfer of human and ecological risks between
properties due to the import of poliuted fill materials, and to reduce the potential import of hazardous wastes
to properties accepting fill.

"17.66.020 - Definitions _
As used in this chapter, the following terms are defined as follows:

A. Agricultural Use means the science ot practice of farming or renching, including cuitivation of
the Soil for the growing of crops or the rearing of animals to provide food, wool, fabric, or
other products. This definition includes, for example, crops, orchards, and animal grazing. -

B. Agriculture Plan means the written plan submitted by the property owner that cutlines the scope
and timeline for the proposed Soil Import operation, implementation of the Agricultural Use,
and any associated reclamation activities.

C. Clean Soil is defined ag natural materials (e.g., soil, clay, silt, sand, gravel, rock, or a mixture
or combination for such materials) that have concentrations of naturally occurring chemicals
(e.g., metals) at or below background levels at the receiving lot and concentrations of man-
made chemicals below applicable risk based screening levels for human health risk, ecological
risk (aquatic and terrestrial receptors), and concerns for nuisance and gross contamination,

D. Director means the Director of the Community Development Agency of the County of

- Alameda, or designee.

E. Import means the bringing of Soil or other fill thaterial onto a lot from an off-site location, for
any purpose.

F. Organic Mulch means decomposed or partially decomposed material comprised of leaves,
wood, plant materials, discarded food and food scraps, paper ot wood products, animal mariure,
peat or other biological carbon-based materials; organic mulch is not earth material of any
origin that has been excavated from the ground.

G. Protocols for Soil Import and Export means the County Environmental Health Department’s
published document presenting procedures and reporting requirements for characterization and
export of proposed Soil sources for Import to another site.

H. Qualified Biologist means a professional who, by education, training and experience possess
the expertise in the branch of science concerning living organisms adequate to evaluate the
impacts of Soil Importing on living organisms.

1. Qualified Professional means a licensed geologist or other professional who, by education,
training, and experience possesses the expertise necessary to’ evaluate Soil proposed for Import



in accordance with the County’s Protocols for Soil Import and Export to ensure that the Soil is
suitable for Import to the site.

J.. Soil means all natural earth material including soil, clay, silt, sand, gravel, rock, or a mixture
or combination for such materials. Soil specifically does not include trash, debris, piping of
any material, wooden boards, logs, branches or chips, broken concrete or asphalt, metal pieces
of any kind, plastic, glass, or other human-made materials.

K. Soil Import means the bringing of Soil onto a lot from an off-site location, for any purpose.

L. Soil Import Documentation means technical reports prepared by a Qualified Professional that
analyze the Soil to be Imported in accordance with Section 2 (Evaluation of Fill Material
Suitability and associated tables) of the County’s Protocols for Soil Import and Export.

17.66.030 - General Provisions.

A. Soil Importing is prohibited in the unincorporated areas of the County except as provided in
this chapter. -

B. All Soil Imported in accordance with this chapter must not contain chemicals at concentrations
that exceed the applicable risk-based screening levels, which shall be verified by a Qualified
Professional.

1. Soil Import Documentation prepared or reviewed by a Qualified Professional in accordance
with this chapter shall be stored for at least 5 years and shall be available for periodic
review and audit by the County Planning Department at any time, up to four times per year.

2. If the review or audit demonstrates the Imported Soil has been inadequately characterized
of contains chemicals with concentrations exceeding the applicable risk-based screening
levels, then the County Code Enforcement Division may refer the matter to other County,
State, and Federal agencies.

C. This ordinance does not regulate or prohibit importing the following:

1. Soil purchased from an established retail or wholesale outlet, including hardware stores,
soil and stone retailers and wholesalers, landscape centers, and similar commercial soil
enterprises. Transport of Soil between properties, such as brokered transports from
construction sites, are not considered Soil purchased pursuant to this subsection.

Organic Mulch

Asphalt grinding or road base (excluding concrete debris), provided that it is used for
agricultural road repair only; Importing for other purposes, including for fill, and Importing
concrete debris, are prohibited.

4, . Movement of Clean Soil from an adjacent lot or a lot separated by no more than a road or
utility easement, provided the source lot and destination lot are owned by the same person.

D. Prohlblted Operations.

_Importing the following materials, or fill material contammg the followmg materials, is not

permltted pursuant to this ordinance: trash, debris, piping of any material, wooden boards,

logs, branches or chips, broken -concrete or asphalt, metal pieces of any kind, plastic,
glass, or other human-made materials. This ordinance does not regulate sanitary landfills,
which require a Conditional Use Permit (Alameda County General Ordinance Code

17.06.035(A)) and compliance with other applicable federal, state, and local laws. .

2. Importing earthen materials that contain or include any of the following is prohibited:
any human-made or artificial chemicals, substances or contaminants at concentrations
greater than those determined through required testing processes to be both: a) safe for
human contact; and b} adequate for protection of: watercourses or ponds and the water
contained therein, groundwater located or flowing beneath the surface, and biological
habitat and native species found on or known to use the subject lot and surrounding lots.

E. Maximum Import per Lot. For tiers of Soil Import under 17.66.050 and 17.66.060 that do not
require discretionary review, Soil Import per lot-shall be limited to five years. After the fifth

wN



year of Soil Import, an Administrative Conditional Use Permit or Conditional Use Permit will
be required for any amount of Soil Imported.

F. Exp:ratlon Any approved Administrative Conditional Use Permit shall éxpire within one year
maximum of its issuance, with the poss:blhty that they may be approved for less time. Any
approved Conditional Use Permit shall expire within five years maximum of permit issuance,
with the possibility that they may be approved for less time. Proposals to import more soil
subsequent to the Administrative Conditional Use Permit or Conditional Use Permit shall
require prior approval of a new Conditional Use Permit. No subsequent Administrative
Conditional Use Permit shall be possible after the first Administrative Conditional Use Permit
is approved for each property.

17.66.040 - Compliance with Existing Laws and Regulations.

A. Compliance with the regulations and requirements of state and federal regulatory agencies is

required, including but not limited to the following:

1. Bay Area Air Quality Management District
"2. California Department of Fish and Wildlife

3. California Water Resources Control Board San Francisco Bay Region
4. California Department of Toxic Substances Control

5. United States Fish and Wildlife Service

6. U.S. Army Corps of Engineers

B. Issuance of a permit or other authorization to Import Soil pursuant to this ordinance shall not

constitute an exemption from other applicable laws or regulations, including but not limited to:
Alameda County Grading Ordinance
Alameda County Watercourse Protection Ordinance
Alameda County Health and Safety Ordinances
Alameda County Business License Tax ordinance
Alameda County Surface Mining Ordinance
California Endangered Species Act
California Surface Mining and Reclamation Act
U:S. Endangered Species Act '
U.S. Migratory Bird Treaty Act
C. County Planning Department may provide notice to agencies with jurisdiction over hazardous
materials, watercourse and water quality protection, and biological protection of the United

States of America and the State of California, including but not limited to each of the above-

mentioned agencies, to facilitate enforcement of existing laws and regulations within the

jurisdiction of other agencies.. .

D. Any proposals to Import Soil, or actions to Import Soil, will be subject to notification by the
" County Planning Department to the aforementioned State and Federal Agencies.
“E. Soil Importing must be compliant with any applicable Williamson Act Contract.
F. For all Soil Import of any volume:

1. Prior to operations, all property owners Importing Soil subject to this ordinance shall
register with the "Alameda County Community Development Agency, Planning
Department, their intended Soil Importing activity, including providing an Agriculture
Plan, and shall pay all administrative fees associated with the proposed Soil Import.

‘Registration shall be in accordance with such forms and procedures as may be adopted by

‘the Director.
2. The following habitat features shall be.protected and avmded during the placement of
Imported Soil under Tiers 1 or 2 as defined in Sections 17.66.050 and 17.66.060 below:
Seasonal and perennial ponds, inchiding stock ponds.
Riparian corridors along intermittent, seasonal, and perennial creek channels.
Rock outcrops in chaparral habitat.
Upland grassland habitat within 1.3 miles from potential breeding ponds.

Bl ek ok
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©. Burrows.

3. If burrows are piesent within an area proposed for the placement of Imported Soil, the
property owner shall assess the potential presence of special status species at the proposed
placement location.

4, A habitat assessment shall be prepared by a Qualified Biologist who has the education,
training and experience and possesses the expertise to identify habitat of special status
species.

5. Imported Soil shall not be placed in:

a; Ponds that may support the breeding of special status species (Note: Property owner
must comply with existing laws and regulations prohibiting placing fill material in
seasonal or perennial ponds without federal and/or State permits for the placement of
fill in ponds); or

b. Riparian corridors (Note: Property owner must oomply with existing laws and
regulations prohibiting placing fill material in riparian corridors associated with
ephemeral, intermittent, seasonal, or perennial streams without federal and/or State
permits for the placement of fill in streams).

6. Property owner shall consult with U.S: Fish and Wildlife Service (USFWS) and staff at the
California Department of Fish and Wildlife (CDFW), if Soil Import areas occur in areas
defined on maps found in Chapter 2 and/or Appendix D of the East Alameda County
Conservation Strategy as habitat for special status species, and/or by the Qualified
Biologist as providing habitat for special status species.

7. Before Imported Soil is placed in any of the features described below, the property owner
shall contact the Army Corps of Engineers, appropriate Water Board, and CDFW to discuss
the need to obtain permits prior to placing Imported Soil in these features.

a. Areas of soggy ground that remain soggy for at least two weeks during the rainy
season.

b. Any stream channel with a defined bed and bank (¢.g., & topographic change from the
adjacent land), no matter how small or how often water flows through the channel in
a typical year.

¢. The bottom of any canyon.

d. Any pond or impoundment of water, including stock ponds.

17.66.050 - Tier 1 - Soil Importing on Large Lots in the R-1 District
A. Soil Importing is permissible on lots at least one acre in size and not more than five acres in
size in the R-1 (or equivalent) district in accordance with this chapter.
B. Any and all Soil Import must be for an Agricultural Use. .
C. The depth of Soil Import shall not exceed three feet above existing grade unless it is Imported
in accordance with one of following:

1. A Building Permit from the County Public Works Agency,

2. A Grading Permit from the County Public Works Agency, or

3. A Condjtional Use Permit issued pursuant to this Title.

D. Soil Importing is regulated in accordance with the following tiered screening and review levels:

1. Tier 1a - Up to 1 cubic yard per acre per year is permitted as a reasonable accessory use

to existing permitted uses.

2. Tier 1b - Over 1 and up to 10 cubic yards pér acre per year, up to a maximum of 30

cubic yards per property per year, may be Imported provided the property owner:
a. Submits to the County Planning Department Soil Import Docymentation
prepared by a Qualified Professional.

3. Tier lc - Over 10 and up to 20 cubic yards per acte per year, up to a maximum of 50

cubic yards per property per year, provided the property owner:
a. Submits to the County Planning Department Soil Import Documentation
prepared by a Qualified Professional;
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b. Obtains an Administrative Conditional Use Permit pursuant to this Title.
4. Tier 1d - Over 20 and up to 50 cubic yards per acre per year, up to a maximum of 80
cubic yards per property per year, provided the property owner:
a. Submits to the County Planning Department Soil Import Documentation
prepared by a Qualified Professional.
b. Obtains an Administrative Conditional Use Permit pursuant to this Title; and
c. The County Planming Department provides notification to neighbors in
accordance with Alameda County Zoning Ordinance Secfion 17.54.830.D.
5. Tier 1¢ - Over 50 cubic yards per acre per year or more than 80 cubic yards per property:
a. Submits to the County Planning Department Soil Import Documentation
prepared by a Qualified Professional.
b. Obtains Conditional Use Permit pursuant to this Title.
17.66.060 - Tier 2 - Soil Importing on Lots in the A District

A. Soil Importing is permissible on lots in the A (or equivalent) district in accordance with this
chapter.

B. Any and all Soil Import must be for an Agricultural Use.

C. The depth of Scil Import shall not exceed three feet above existing grade unless it is Imported
in accordance with one of following:

1. A Building Permit from the County Public Works Agency,

2. A Grading Permit from the County Public Works Agency, or

3. "An Administrative Conditional Use Permit or Conditional Use Permit issued pursuant to
this Title.

D. Soil Importing is regulated in accordance with the following ticted screening and review levels:
1. Tier 2a - Up to 10 cubic yards per acre per year, up to a maximum of 1,000 cubic yards per

property per year and less than three feet vertically in depth above any existing grade is

permitted, subject to Section 17.66.030:

a. Property owner shall ensure the Imported Soil has been characterized as Clean Soil by
a Qualified Professional prior to Importing to the site. Subject to aundit of the Soil
Import Documentation by the County Planning Department.

2. Tier 2b - Over 10 and up to.20 cubic yards per acre per year, up to a maximum of 15,000
cubic yards per property per year, whichever value is lowest, or any Import in any amount
resulting in a depth of between three and five feet vertically above any existing grade:

a. Property owner must obtain an Administrative Conditional Use Permit pursuant to this
Title.

3, Tier 2c - Over 20 cubic yards per acre per year or more than 15,000 cubic yards per property
per year, whichever is lowest, or any Import in any amount resulting in a depth of over five
feet vertically above any existing grade:

. a Property owner must obtain a Conditional Use Permit pursuant to this Title.

17.66.070 - Administrative Conditional Use Permit for Soil Importing

A. An Administrative Conditional Use Permit may be issued in accordance with this chapter (in
lieu of Sections 17.52.480, et seq.). '

B. In the districts specified in this title, an Administrative Conditionsl Use Permit may be issued
for Soil Importing provided the proposed project does not require the preparation of a new
environmental impact report pursuant to the California Environmental Quality Act (CEQA).

C. If the proposed project requires a new environmental impact report, it may not be approved via
an Administrative Conditional Use Permit but.the project proponent may apply for a
Conditional Use Permit in accordance with Section 17.54.130 and this chapter.

17.66.080 - Specific Findings for Administrative Conditional Use Permit and Conditional Use
Permit
An Administrative Conditional Use Permit or Conditional Use Permit may be issued for Soil
Importing only if the proposed use meets the requirements of Section 17.66.070 (Administrative
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Conditional Use Permit for Soil Importing) or Section 17.54.130 (Conditional uses), as applicable,
and the following additional findings are made:

A.

moem e

=4

17.66.090 -

The amount, design, location, and the nature of any proposed Soil Importing is necessary to
establish or maintain an Agricultural Use presently permitted on the property in accordance
with Section 17.06.040, Section 17.08.040 or Chapter 17.26 of this title; _
Soil Importing will not endanger public and/or private property, will not result in excessive
Soil being deposited on any public right-of-way, will not endanger public health and safety,
and will not impair groundwater or any spring or existing watercourse, or adversely affect the
existence of, or habitat for, special status species under the State or Federal Endangered Species
Acts;

Property owner will minimize the impacts to the natural landscape, scenic, biological and
aquatic resources, and erosion impacts that may otherwise be caused by the Soil Import;

For Soil Importing associated with a new agricultural building on a development site within
the boundaries of a lot, the subject site shall be one that is the most appropriate for the Imported
Soil in comparison with other available development sites on the lot, taking into consideration
other development constraints and regulations applicable to the lot; '

Soil Importing and associated grading improvements will conform to the natural terrain and
existing topography of the site as much as possible, and should not create a significant visual
change;

Soil Importing will conform to any applicable General Plan or Specific Plan policies;

Soil Import Documentation documenting the suitability of the Soil for Import to the lot has

been prepared by a Qualified Professional;

Permittee has submitted a truck traffic plan that adequately mitigates impacts from truck traffic
generated by the proposed Soil Import; and

Permittee has submitted an Agriculture Plan that specifically describes the proposed
Agricultural Use to be facilitated by the proposed Soil Import. The Agriculture Plan must
identify a reasonable schedule for completing work needed to implement the Agricultural Use.
Standard Conditions for Administrative Conditional Use Permit and Conditional

Use Permit

A

s

Soil Importing shall be permitted only to the extent necessary to establish or maintain an

Agricultural Use presently permitted on the property in accordance with Section 17.06.040,

Section 17.08.040 or Chapter 17.26 of this title.

The permittee shall obtain and make available to the County Planning Department Soil Import

Documentation prepared by a Qualified Professional certifying the suitability of the Soil Import

to the site. The Soil Import Documentation mmst be either:

1. Provided to the permittee from a Qualified Professional retained by the permittee; or

2. Provided to the permittee from a Qualified Professional retained by someone other than the
permittee (e.g., the Soil Import source property, the shipper or a third party), that has been
independently reviewed by a Qualified Professional retained by the permittee.

Soil Impart Documentation shall be stored for at least 5 years and shall be available for periodic

review and audit by the County Planning Department at any time, up to four times per year.. If

the review or audit demonstrates inadequate characterization of the Soil Import or Soil

contamination with chemical concentrations greater than the applicable risk-based screening

levels, then the County Code Enforcement Division may initiate enforcement and abatement

proceedings and may refer the matter to other County, State, and Federal agencies.

. Impacts from truck traffic shall be mitigated in accordance with permittee’s truck traffic plan.

Permittee shail obtain a.Grading Permit from the County Public Works Agency, if applicable.
Permittee shall implement an Agriculture Plan approved by the Planning Director consistent
with the schedule for completion included in the Agriculture Plan, Each day the property owner



fails to meet the deadlines established by the Agriculture Plan and/or the permit shall constitute
a separate offense and is subject to penalty in accordance with Section 17.66.150(C)(2).

. Permits shall be limited in duration to the reasonable time required to Import Soil sufficient to
implement the Agriculture Plan, up to a maximum of 1 year for Administrative Conditional
Use Permits and up to 5 years for Conditional Use Permits.

. Annual inspections and reports.of soil import and agriculture activities are required. Permittees
shall forward an annual report to the Director on each anniversary of the permit issuance date.
The annual report shall include a description of the Soil Imported, and the total tonnage of Soil
Imported. If requested, a copy of any supporting documentation shall also be provided to the
Director.

.. The Community Development Agency shall arrange for inspection of a soil import operation

within six months of receipt of the annyal report required by this chapter, to determine whether
the soil import operation is in compliance with the approved permit and/or Agriculture Plan,
and approved financial assurances. In no event shall less than one inspection be conducted in
any calendar year. Said inspections may be conducted by the County and/or its consultants.
The permittee shall be solely responsible for the reasonable cost of such inspection, including
reasonable consultant costs,

Permittee shall provide financial assurances sufficient to guarantee completion of the
Agriculture Plan or remediation of the property to pre-Soil Import conditions.

. Permittee shall release the county, and its agents, officers, elected officials, and employees
from any injuries, damages, or liabilities of any kind that result from any arrest or prosecution
of permittee, delivery operators or brokers, owners or operators of the source material site, or
others involved in the Soil Import, for violation of state or federal laws in a form satisfactory
to the director,

. Permittee shall indemnify and hold harmless the county and its agents, officers, elected
officials, and employees for any claims, damages, or injuries arising from issuance of the
permit, operation of the Soil Import, adoption or enforcement of conditions of the permit, or
the County’s compliance with CEQA in a form satisfactory to the director.



17.66.100 - Agriculture Plans - Required Content and Implementation.

A. Permittee shall Import Soil only in order to implement an Agricultural Use in accordance
with an approved Agriculture Plan. Permittee shall ensure that the Agricultural Use is
implemented in accordance with conditions of the permit, the Agriculture Plan, and this
chapter.

B. The Agriculture Plan shall specify the amount of soil to be imported by weight and by
volume.

C. Implementation — Complete or Phased
1. The Agricultural Use will be deemed completely implemented when the project is

completed (e.g., when construction or all planting is completed) and all approvals
required to commence the Agricultural Use (e.g., occupancy permit) have been issued.

2. Implementation may occur in phases. For phased implementation, the establishment of
the Agricultural Use may occur over successive periods following completion of Soil
Import at successive locations within the lot, as specified in the Agriculture Plan. In all
cases, establishment of the Agricultural Use shall take place as soon as practical. Each
phase shall be specifically described in the Agriculture Plan and shall include:

a. The beginning and expected ending dates for each phase;

b. All establishment of agriculture activities required;

<. C_!riteria for measuring completion of specific establishment of agriculture
activities; and

d. Estimated costs for completion of each phase of establishment of agriculture.

3. Interim Agricultural Uses may be required if phased or complete implementation is not
achieved within the timeframe specified in the Agricuiture Plan.

D. Drainage, Erosion and Sediment Control. Agriculture Plans shall address the appropriate
control and mitigation for drainage, erosion and sediment control during the Soil Import
and implementation of the Agncultural Use. The Agriculture Plan shall specifically
address the property owner’s plan to comply with the following requirements:

1. Streams, ponds, wetlands or watershed features shall be avoided or, if affected by soil
import, restored in the final stage of establishment of agriculture.

2. All activities of soil import or establishment of agriculture shall be designed and
catried out to minimize erosion, provide for drainage to natural outlets or interior
basins designed for water storage, and to eliminate potholes and similar catchments
that could serve as breeding areas for mosquitoes.

3. Silt basins designed to store water during periods of surface runoff shall be equipped
with sediment control and removal facilities and protected spillways designed to
minimize erosion when such basins have outlet to lower ground.

4. Fina! grading and drainage shall be designed in a manner to prevent discharge of
sediment above natural levels existent prior to soil 1mport operations.

5. Upon complete implementation, no condition shall remain that will or could lead to
the degradation of water quality below applicable standards of the regional water
quality control board or any other agency with authority over water quality.

E. Final Slope Gradient. Agriculture Plans shall address the final slope gradient upon the
completion of the Soil Import and implementation of the Agricultural Use and any phases
thereof. The Agriculture Plan shall specifically address the property owner’s plan to
comply with the following requirements:

1. Final slopes shall be of such gradient as necessary to provide for slope stability,
maintenance of establishment of agriculture, public safety, and the control of
drainage, as may be determined by engineering analysis of soils and geologic factors,

2. Final slopes shall not be steeper than two feet horizontal to one foot vertical (2:1)
unless the permittee can demonstrate to the satisfaction of the Director that any such
steeper slope will not:
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a. Be incompatible with future uses approved for the site;
b. Be hazardous to persons that may utilize the site under future uses approved for
the site; and
¢. Reduce the effectiveness of revegetation and erosion ¢ontrol measures where
such are necessary. '
3. Inno event shall the steepness of slopes exceed the critical gradient as determined by
an engineering analysis of the slope stab111ty

F. Revegetation. Agriculture Plans shall require all lands affected by Soil Importing shall be
révegetated for establishment of agriculture unless any such revegetation is determined by the
Director to be technically infeasible or not beneficial with respect to the intent of this chapter.
Revegetation methods and plant materials utilized for establishment of agriculture shall be
appropriate for the topographical, soil and eliminate conditions present at the site. Where
agriculture is not te be established, native species shall be used wherever practical.

G. Additional Requirements. The County may impose additional performance standards as
developed either in review of individual projects or through-the formulation and adoption of
generally applicable performance standards.

17.66.110 - Environmental Review.

A. All projects shall comply with the California Environmental Quality Act.

B. The County Planning Department shall be the lead agency for any project requiring
environmental review pursuant to the California Environmental Quality Act.

17.66.120 - Fees.

The application fees for a Soil Import permit or approval of an Agriculture Plan, or for modification of
an existing permit or approved Agriculture Plan shall be as established by the Board of Supervisors and
shall be submitted at the time of application. The County shall establish such fees as it deems necessary
to cover the reasonable costs incurred in implementing this chapter and County rations, including but
not limited to, processing of applications, annual reports, inspections, monitoring, enforcement and
compliance. The permittee shall pay such fees as required by the County, at the time of filing of the Soil
Import permit application, Agriculture Plan application, and at such other times as are determined by
the County to be appropriate in order to ensure that all reasonable costs of implementing this chapter are
borne by the cperator,

17.66.130 - Administrative fees.
The property owner shall pay an administrative fee of $1.26 per ton for all Soil Imported to their lot.
The quantity of Soil on which the administrative fee is based shall be the total volume of material
projected for Import. The fee is payable prior to commencing Soil Import. For projects with phased
implementation plans, the fee is payable prior to commencing the Soil Import for each phase. If the
amount of Soil Imported differs from the amount projected, the property owner shall either be invoiced
or refunded accordingly.

17.66.140 - Performance Assurance Requirement.

A. Financial security in a form and amount determined by the Director, shall be furnished to
guarantee faithful performance of the work to be done under the terms of the Soil Import permit
and Agriculture Plan or to guarantee reclamation and remediation of the affected property to
pre-Soil Import conditions, in the event of failure by the Permittee to implement the terms of
the conditions of the permit or of this chapter,

B. Cost estimates for the finencial assurance shall be submitted to the Community Development
Agency for review and approval prior to the permittee securing financial assurances. The

amount of the financial assurance shall be based upon the estimated costs of implementing
the Agriculture Plan or remediating the property to pre-Soil Import conditions.
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If the Board of Zoning Adjustments, following a public hearing, determines that the property
owner is financially incapable of implementing the Agriculture Plan or has abandoned its
operations prior to implementation, the Director shall:

1. Notify the property owner by personal service or certified mail that the County intends to
take appropriate action to forfeit the financial assurance and specify the reasons for so
doing.

2. Allow the property owner at least thirty (30) and up to sixty (60) days after notification to
implement the Agriculture Plan.

3. Proceed to take appropriate action to require forfeiture of the financial assurance if the
permittee does not comply with the provisions of Subsection 2.

4, Use the proceeds from the forfeited financial assurance to implement the Agricultural Use
on the property or remediate the property to pre-Soil Import conditions. The property
owner shall be responsible for the costs which are in excess of the proceeds from the
forfeited financial assurance.

17.66.150 - Violation — Enforcement and Penalties.

A. If the Director, based upon an annual inspection or otherwise confirmed by an inspection of
the property or Soil Import operetion, determines that the property or operations are not in
compliance with this chapter, the permit, and/or the Agriculture Plan, the County may revoke
the permit in accordance with Section 17.54.030 of this Title and may enforce this chapter in
accordance with Chapters 17.58 and 17.59 of this Title, as set forth in this section, or as
otherwise provided by law.

B. Fines for each violation may be assessed as follows:

1. Any person, firm or corporation shall be guilty of a separate offense for each and every
violation of any provision of this chapter that is committed, continued or permitted by such
person and shall be punishable accordingly. Each incident of a vehicle delivering or
depositing Soil or other fill material to a property in the unincorporated area of the County
shall constitute a separate offense.

2. Any person, firm or corporation shall be guilty of a separate offense for each and every day
during any portion of which any violation of any provision of this chapter is committed,
continued or permitted by such person and shall be punishable accordingly.

3. The fine for each offense is $1000 (one thousand dollars). :

C. Procedures and fees for inspections, appeals and abatement shall be as set forth in Chapter
17.59, including Section 17.59.200(D). .

D. In addition to the penalties provided in this chapter, any condition caused or allowed to exist
in violation of any of the provisions of this chapter shall be deemed a public nuisance and shall
create a cause of action for injunctive relief and civil penalties in accordance with Chapter
17.59 of this Code. The remedies provided by this chapter are cumulative and in addition to
any other remedies available at law or in equity.

SECTION III

This ordinance shall take effect and be in force thirty (30) days from and after the date of passage
and before the expiration of fifteen (15) days after its passage it shall be published once with the names of
the members voting for and against the same in the Inter-City Express, a newspaper published in the County
of Alameda.

Adopted by the Board of Supervisors of the County of Alameda, State of California, on the ___
dayof _ , 2019, by the following called vote:
AYES:
NOES:
EXCUSED:
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ATTEST:
Clerk of the Board of Supervisors,

By:

Deputy Clerk

APPROVED AS TO FORM:
DO -(LER, COUNTY COUNSEL

Deputy County Counsel
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RICHARD VALLE
President of the Board of Supervisors



Clule Demy
Agancy Director

224 Wast Winton Ava
Roomi11D

Heyword, Caliomis

ALAMEDA COUNTY COMMUNITY DEVELOPMENT AGENCY
PLANNING DEPARTMENT

At i Bl sutys, 1019
June 28, 2019
Honorshie Bosrd of Supecvisors
Administrafion i

Building .
1221 Oak Street, Pifth Floor
Oskland, California 94612

Daar Boerd Members:

SUBJECT: SOIL IMPORT ORDINANCE ~ Development of regulations for the impocting of
soil ontc properties in the unincorparated arees of Alsmeda County.

' : At their May 06, 2019 public hearing, the Planning Commission voted 4 to
2 with one excused fo recommend that the Board of Supervisors approve the-8ail Import
Ordinance a3 recommended by staff, without the changes as recommended by the State regulstary
agencies: the San Francisco Bay Reglonal Water Quality Control Boerd (Water Board) and the
State Depactment of Fish and Wildlife (CDFW).

Bognd of Supacvisom: At the

At your May 21, 2019 hearing; the Boand contimued thia item to give staff time to respond to the
m«mmmummm Specifically, the Board requested

1) reduce the amount of soll to be imported befbwe a discrstionary permit, such as en
Administrative Conditional Use Permit or 8 Conditional Use Permit, was required;

2) include additional screening methods to address potential impacts to biology and hydrology;

k)] mm«mmmmmwuw

4) add “tipping” fees for all soil to be imported;

5) incresse fines or reguire bonding for imported scil; _

6) mmmmmhmmwmm.mm
but below the discretionmy permitting levels; end

n m.mmmaumanuwwm

Steffis updating the ondinance based on the comments from the State reguleatiry agencies, and the

input from your Board. We anticipato that the ordinance will be ready to present for a decision to

mnm»rmummza,mnm«tmmm

nendation: Staff recommerds that the Board of Supervisors continue this item until

tho Bownd of Supervisces’ Reguler Miseting of July 23, 2019.
DISCUSSION

Staff continues $o wark with the State regulstosy agencies on the proposed languags for the
ordinznoe, Koy input has just boen reocived and it will take some edditional coordination with
County Counss! to incarparate these comments into the County General Ontinance Code. Staff
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intends o complete this work in time to have the item heard st your Board's July 23 Regular meeting; below
{s & summary of comments received. '

Per the Regional Water Quality Control Board, inadequately screened and/or carelessly placed soil oen put
humans and specisl status species at risk. Human health can be placed at risk if imported soil contains

- constituents at levels that are associated with unacoeptable risks of canoer or other noncancer based health
offiscts, The most significant risk o special status epecies from imported soil results from physical’
modification of essential habitat features for those species.

The Water Board has developed Tier 1 Envirorimenta] Screening Levels (ESLs) (Users Guide: Dertvation
and Application of Environmental Screening Levels (ESLs), Interim Final (Weter Boerd, 2015)) that
represent oonstituent levels in sofl that serve es an aid in assessing the overall threat (pathways end threat
level) at & typical soil/groundwater cleanup site. These screening levels allow for understanding whether
threats to human health or the environment are adequately controlled, The Tier | Soil ESLs consider tisks
from direct exposure to both humans and terrestrial species, soll contamination leaching to groundwater, and
nuisance odars. ‘The Tier 1 Soil BSL human exposure soenario includes children living and playing on the
‘MMWWW(@WW@“MW&OMME

The generic site assumptions used to develop the Tier 1 Soil ESLs'do not consider special status species
(terrestrial or aqustic). Such specisl status species may be more sensifive to some constituents than the
surrogate spocies used to develop the terrestrial sofl BSLs used as Tier 1 Scil ESLs. However, at this tims
there is not a list of soreening levels appropriate to all special status species that may be presedit in . -
agricultural Jands in Alameds County. Also, identifying special status screening levels on a site-by-site basis
would be burdensome to the regulatsd community. Therefore, risks to specil status species from imported
soil will be assessed with respoct to-impacts on hahitat features that are cssential for the life cycles of special
status species.

Placing fill dirt on areas that have special status species, such as seasonal or perennial waterways, stock
pands, riparian corridors, rock outeroppings in chaparral habitat, grasslands within 1.3 miles of breeding
ponds, or burrows, can remove essential habitat features for these specics and entomb any species present
when fill is placed over these areds. Prior to placement of soil on these areas, they shorld be assessed for the
potentie] presence of special status epecies. A habitat assessment should be prepared by & qualified biologist
mmwmmwmmmwwmmﬁm
status spe '

-The Water Board recommends that County staff and the regulated community refer to the Eastern dlameda
County Conservation Strategy (BACCS, 2010) for » documented baseline inventory of biological resources
and conservation priorities to be utilized during fwoject-level planning and environmental permitiing, It was
designed to convey praject-level information for vse in permitting and environmental compliance with the -
federal and state endangered species aots (FESA and CESA), the California Environmentel Quality Aot
{CBQA), the National Environmental Policy Act (NEPA), and other applicable laws for projects within the
study area with impacts on biological resources. The EACCS is intended to support and streamline the
permitting process, E4CCS does not create nsw regulations or change the process by which a project
applicant obtains permits for authorization to impect biological resources, but it has been accepied as a
guidance document by seversl agencies including USFWS and CDFW. EACCS does not anthorize or
provide legal coverage for take of speciel status species. The landowner should consult with the U.8. Fish
and Wildlife Service (USFWS) and staff at the California Department of Fish and Wildlife (CDFW) if the
import or export areas occur in areas defined in the:E4CCS and/or by the qualified biologist as providing
hebitat for special statns species. mmmmmmﬂmmmc‘;uww
Strategy website ( X
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CDFW has discretionary sutharity over activities that could result in the “take” of-any species listed as
mwmmmmpwmwmmm)mwm
Code, § 2050 et seq.) or rare species umdor the Native Flant Protection Act (NPPA), (Fish and Game Code, §
IM'amJAmem#mhoWHmMMMﬁewathWofplmtlor
mnimals Hated under CESA, either during construction or over the life of the project. '

The State regulatory agencies have also reminded the regulsted community and County staff that, regandicas
of the draft County soil impoeting ordinance, there ere additional Federal and State laws that proteot local
waterweys, inchuding perarmial and ssasonsl wetlands; ephemeral, intermitient, seasonal, and perennial
creks; seasonal ponds; perennial ponds; and lakes. Rogulated ponds usually include stock ponds in the ures
covered by the Ordinance, ' )
. qumwmgwmmwdﬂnhmdmus.ﬁmmm
permits from the U.S. Army Corps of Engineers (Corps). .
s The California Porter-Cologne Water Quality Aot prohibits the discharge of fill to waters of the State
mmnm:mmw-um' Requirement’s from the appropriste Reglonal Water Quality
Board, .
s CDFW tequires s Lake and Streambed Alteration (LSA) Notification, pursoant to Fish and Gams
Code section 1600 et. seg., for project activities affecting stock ponds, lakes, or streams and
associnted riparian habitat.

Arcas that may bo regnlaid as waters of the U.5, andior waters of the State include the following:

s Aress of soggy ground that remain soggy for at least two weeks during the rainy season.

» Any creek channel with a defined bed and bank (e.g., & topographic change from the sdjscent land),
no matter how small or kow often water flows through the channel in a typical your,

s Thobottom of any canyon is likely to contuin & regalated creek chamnel.

¢ Anypond or impoundment of water, incinding stock ponds.

Based on the input by the State regulatory agencies summerind. abave, Staff is drafting an ordinanoe that
WMMMwWMMWMWNuHhMmW
recelving property. Staff anticipates that the last remaining step in this process — to format the ordinance for

to the Connty General Ordinance Code — will be campleted in time to sgendize for your Board's
July 23 Regular meeting.

Vexy truly youts,
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ALAMEDA COUNTY DEPARTMENT OF |
. ENVIRONMENTAL HEALTH - ISSUE DATE: August 1, 2018
LOCAL OVERSIGHT PROGRAM

Revision Date: NA ‘

- Previous Revisions: NA

| —

SUBJECT: Fill Material Characterization Guidance

INTRODUCTION:

This document has been prepared by Alameda County Department of Environmental Health (ACDEH) to provide
guidance regarding the characterlzation of fill materials to deteFmine: {a) the suitability of the fill material for Import
to sites within Alameda County, including but not limited to agricultural lands, redeveiopment sites, and
environmental cleanup sites, and (b} the suitabllity of the fill material for export from environmental cleanup sites
regulated by ACDEH and re-use at other locations.

The use of imported fill material has recently come under scrutiny In Alameda County due to the identification of
agricultural properties in rural portions of the county that have been importing large volumes of fill material. These
areas have a diverse natural environment including biological habitats, aquatic environments, wetlands, and critical
groundwater basins, which require protection and have the potential to be adversely impacted from contaminated
fill material,

There are currently no established standards in the statutes or regulations that address environmental requirements
for imported fill material. However, regulatory guidance documents have been developed by the California
Environmental Protection Agency (CalEFA), Department of Toxlc Substances Contro! (DTSC) and the San Francisco
Regional Water Quality Control Board (the “Regional Water Board”) regarding the characterization and sourcing of
imported fill material. The CalEPA guidance documents were prepared to address fill material being imported to
actlve environmental cleanup sites, however, are also applicable to other sltes where Imported fill materlal may
pose a risk to sensitive receptors and the environment.

This guidance document has been prepared by ACDEH to ensure that unsuitable fill material is not introduced onto
properties with sensitive land uses and to provide clarification of the process of evaluating the suitability of fill
material. This document addresses both human health and ecological risk assoclated with exposure pathways to fill
materlal and identifies fill sources which are unsuitable for use as fill material based on curreat and historic land use
activities as discussed in the CalEPA guidance documents and as required by other authoritles specific to Alameda
County. The protocols and criterla presented in this document are Intended to be sufficiently conservative to be
applicable to all sites regardless of land use or cther site characteristics. Alternative criteria for fill characterization
and suitability may be proposed for consideration by ACDEH via submittal of a site-specific soil import management
plan and associated supporting technical documents.

This guldance document was prepared based on the following:
(1) Regulatory guidance documents adopted by the DTSC and Reglonal Water Board;
{2) Applicable risk based screening levels;
{3) Regional background levels;
{4) Other criterla provided to ACDEH by designated Groundwater Basin Managers within Alameda County; and

{5) Accepted industry practices.
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Section 1 of this guidance document discusses criteria for assessing and Identifying potentialiy sultable fill material
sources. Section 2 discusses the evaluation of the sultabllity of potential fill materlal. Sectlon 3 discusses ACDEH's
fill material Import sultability determination process. Sactlon 4 describes the conditions and reporting requirements
for importing suitable fill material,

1, ASSESSMENT OF POTENTIALLY SUITABLE FILL MATERIAL SOURCES

Sultable fil materlals are materials that will not have an adverse effect on human health or the environment when
Imported. Prior to collecting analytical data to confirm sultabllity of potentlal fill material, patentlal source areas
should be screened based an historical land use and material composltion.

Historlc and current land use at, and In the vicinity of, the parcel containing the proposed fill materlal should be
evaluated for environmental impacts to determine the applicable laboratory analysis that should be conducted to
characterize the fill materlal. This assessment conslsts of the review of historical records and typically conslsts of
conducting a phase one environmental site assessment (Phase | ESA) or preliminary environmental assessment (PEA}
within six months of the assessment. The assessment should be sufficient to Identify Recognized Environmental
Conditlons (RECs). RECs are typically assoclated with the producticn, use, storage, transport, recycling, or disposal
of hazardous materlals or waste at or in the vicinity of the parcel being evatuated and are used to determine what
potential contaminants may be present and therefore should be analyzed for.

Fill material from parcels with the following condltions are not suitable for use as a proposed fill materlal source
without additional evaluation and approval from ACDEH beyond what is required in this guldance:

a. Regulated environmental cleanup sites; or
b. Unaddressed or insufficiently addressed RECs; or
¢. Current or historic Industrial land uses; or

d. Current or historic unacceptable commerclal land uses. Unacceptable commerclal land uses are
operations that generate revenue through, or that significantly involve:

i.  Manufacturing, repalring, or restoring operations; or
il Providing maintenance services; or
fii.  The use, storage, transport, or disposal of hazardous materials or waste.

e. Materials containing animal or human waste or debris such as lumber, metal, or refuse

2. EVALUATION OF FILL MATERIAL SUITABILITY

Proposed fill material source areas that are considered potentially suitable based on the Initlal screening of historic
and current land use must be sampled, analyzed, and meet applicable environmental and human health risk levels
before a final determination of the suitability of the proposed fill materlal can be made. Sampling protocols and
strategies, and laboratory analyses vary based on conditions at the location being sampled, the type of compounds
that are being evaluated, and the volume of fill material. Samples must be collected and analyzed in a manner
sufficlent to characterize the lateral and vertical extents of the proposed fill materlal source area. Minimum sampling
and analysls requirements to evaluate the sultability of a proposed fili material source area are derived from various
regulatory guldance documents, industry best practices, and requirements from designated Groundwater Basin
Managers within Alameda County which are described in further detatl below.

2.1.Minimum Analytical Requirements

Minimum anatytical requirements for characterization of potentlally sutable fill material proposed for Import to a
destination {a) outside of the Jurisdiction of Zone 7 Water Agency (Zone 7); or {b) within the Jurisdiction of Zone 7
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are provided in Table 1a and Table ib, respectively. Sampling and laboratory analysis must be conducted in
accordance with the fellowing requirements:

A. Al analysls must performed in accordance with the United States Environmental Protection Agéncv/s
(USEPA’s) SW-864 Compendium;

B. Analysis of samples must be completed and reported by an analytical laboratory accredited by the California
State Environmental Laboratory Accreditation Program and the National Environmental Laboratory
Accreditation Program;

C. The laboratory reporting limits must not exceed the screening levels adopted by ACDEH as described in
Section 2.4 below;

D. The laboratory reporting limits must be reported on a dry-welght basis; and

The results of the laboratory analysis must be reported In a standard laboratory data package, Including a
summary of t_he quality control and quallty assurance sample results and chain of custody documentation.

2.2. Minimum Sampling Requirements
Sampling for the characterization of potentially suitable fill materlai must be conducted under the direct charge of
a professional engineer or geologist licensed in the state of Californla and in accordance with Industry best practices
Including, but not limited to those discussed In the subsections below.
2.2.1. Vapor Forming Compounds

Vapor forming compounds consist of volatile organic compounds (VOCs) and semi-volatile crganic compounds
(SVOCs) that readily form a vapor when exposed to air. In order to minimize volatitization of VOCs and SVOCs during
sample collection, and ensure that analytical resuits are representative of the proposed fill material, discrete samples
must be collected and anaiyzed in accordance with United States Environmental Protection Agency (USEPA) Method
5035. Composlte sampling is not acceptable for the evaluation of VOCs and SVOCs.

2.2.2. Composite Sampling

Composite sampling is acceptable under the following conditions:
1. Analysis is for non-vapor forming chemlcals;
2. The composite sample Is comprised of no more than 4 discrete samples;
3. The composite sample is comprised of roughly equivalent masses of each of the discrete samples;
4

Sufficlent mass of discrete samples from each of the composited locations are submitted so as to allow for
analysis of the discrete samples; and

5. Each of the discrete samples that comprise the composite sample must be analyzed in the event that the
composite sample exceeds 25% of the applitable screening level.

2.2.3. In Situ Characterization
Pre-excavation {e.g., In Situ) characterization of potentlally suitable fill materials must meet the minimum
requirements for provided in Table 2a (for import to a destination outside of the jurisdiction of Zone 7 Water
Agency’s Jurisdiction) and Table 2b (for import to a destination within the Zone 7 Water Agency’s Jurisdiction).
Addltionzl requirements Include:

e  Characterization of soll lithology in the proposed source area using the Unified Soll Classification System
from the ground surface to the total depth of the proposed excavation for the fill material. The
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characterized soll lithology at each sample location must be presented as a soil boring log and must be
reviewed and stamped by a reglstered geologlst.

Collection and analysis of at least one sample from each sample location for every five feet below ground
surface that the proposed flil area extends.

Characterizatlon of layers of proposed fill materlfal that exhibit significantly different geological
characteristics orlithologles as separate sources. For example, if soll at a site generally consists of clay from
the ground surface to a depth of 3 feet below ground surface with interbedded siits and sands beyond, the
clay layer should be characterized and managed one source and the interbedded silts and sands should be
characterized as a second source.

Use of direct push technology for sample collection and analyses for VOCs and SVOCs. Samples collected
for analysis of non-vapor forming compounds may be collected using direct push technology, augers, or
from a bucket, sidewall, or base sample from “pot hole” excavations.

2.24. Stockpile Characterization

The minimum sample guantitles for the characterization of potentially sultable fill materials that have been
excavated and stockplled are based on the total volume of the stockplled fill material and are summarized In Table 3.
Stockplles must be generated from the same source area, must be segregated by flll material composition, and be
located on the parcel generating the proposed flll material. Samples being analyzed for VOCs and SVOCs must be
collected from at least 1 foot below the exposed surface of the stockplle.

2.3. Conditions Requiring Additional Sampling and Analysis

In addition to the minimum sampling requirements identifled above, the following conditions, If present, require
additlonal sampling and analysis as indlcated:

1,

Evidence of Oontarnlnnf:lon — Samples must be collected and analyzed from any locations where there is
evidence of contaminaticn such as strong odors, staining, observable sheen or free product, stressed
vegetation, and/or elevated responses from fleld screening instruments such as a photolonization detector,

Contaminants Assoclated with Surface Deposition — When characterization for contaminants assoclated
with surface deposition (e.g., pesticides, herbicides, fungicides, asbestos, and lead) are required for fill
materlal characterization, representative sampies must be collected from surface and near surface solls In
accordance with the following:

e For In situ characterization, one sample should be collected from each of the following intervals
from each sample locatlon: O to 6 inches below ground surface; 6 Inches to 2 feet below ground
surface; and 2 feet to 3 feet below ground surface; and

o For stockpiled fill materials, fill materlal from the surface and near surface (0 to 3 feet below
ground surface) must be segregated from other fill material and characterized as a separate
potential fill source.

Groundwater and Saturated Soll — If groundwater or saturated soll Is encountered during fill
characterlzation or excavatlon, the following additional samples must be coliected and analyzed:

e (One soll sample per sample location from immediately above the saturated soil {i.e., the capiilary
fringe); and

e One groundwater sample from each soil boring, excavation, or dewatering well in which
groundwater is encountered.
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4. Dewatering — If dewatering Is conducted to support excavation of potentlally sultable fill materlal,
characterization of the fill m‘aterlal must be conducted after dewatering has been implemented and soil is’
no longer saturated. :

2.4, Screening Levels

To be considered suitabie fill material, analytical results of the fill characterization sampling must be less than
applicable environmental and human health risk based screening levels.

2.4.1, Default Screening Levels

ACDEH has adopted the Regional Water Board's Tier 1 Environmental Screening Levels dated February 2016 (ESLs)
as default screening levels for all’constituents with the following exception:

»  Arsenle: the screening level for arsenic adopted by ACDEH Is 11.00 milligrams of arsenic per kilogram of
sample. This concentration based on the upper estimate (99* percentile) for reglonal background levels of
arsenic In the urbanized San Francisco bay reglon®.

The use of Tier 1 ESLs as a default screening level is applicable to all sites regardless of land use or other site
characteristics.

2.4.2. Alternative Screening Levels

In the event that fill characterization falls the default screening leveis, alternative screening levels may be proposed
for consideration by ACDEH via submittal of a site-specific soll Import management plan. The soll import
management plan must Include a site-specific risk assessment for the receiving location and associated supportirig
technical documents.

The use of hazardous waste characteristic of toxicity levels (California Code of Regulations Title 22 Section 66261. 24)
as a screening level to evaluate the suItabIIIty of the Import of solls is unacceptable for all sites except for
appropriately designed and permitted treatment, storage, dlsposal or recycling facllltles

3. ACDEH FILL MATERIAL IMPORT SUITABILITY DETER_M]NATION PROCESS

To obtain a deteriination from ACDEH that a proposed fill material is éultable, ACDEH requires submittal of a
technical report {the “Fill Material Characterization Report”) documenting the characterization of the proposed fill
materlal, This technical report must contain, at a minimum, the following element:

A, A cover letter from the owner of the proposed fill source materlal with the following statement; *1 have
read and acknowledge the content, recommendations, anfor conclusions contained in the attached
document or report submitted on my behalf to ACDEH”. This cover letter must be signed by the owner of

“the proposed fill source material or a legally authorized representative of the owner of the proposed fill
source material; '

B. A statement that fill material characterization was conducted under the responsible charge of a registered
professional with licensure In the state of California. This statement must be accompanled by, the signed
and-dated seal of the licensed reglstered professional with responsible charge;

C. Narrative |dentlfylng and summarizing the following elements:

a. The locatlan, assessor’s parcel number, and physical address of the proposed fifl material source
area;

b: Asummary of historical land uses and operatlons conducted at and {n the vicinity of the proposed
filt material source area with citations for supporting documentation;
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¢. Identification and description of any ldentified RECs;

d. A summary of fill material characterization efforts conducted, including a description of sampling
and analysis and applicable geology and hydrogeology within the proposed fill material source
area; ’

e. Asummary of the results of analytical sampling; and
f. Recommendations and conclusions for the suitabllity of proposed fili material.
D. Tables summarizing the site characterization analytical data;

A completed Proposed Flll Material Source Characterlzation Summary Form. A copy of this form is provided
in pdf in Attachment A. An excel spreadsheet of this form Is available on request;

F. Flgure(s) depiéting the following elements:
a. Sample locations;
b. Parcel lines and parcel numbers;
¢. Laterai extent(s) and depth{s) of the proposed fill materlal source area(s);
d. Location of any |dentified RECs;

e. Locatlon of known current and historic infrastructure Inqludlng structures, roadways, utilities, and
any above ground or below ground storage tanks.-

G. Boring logs depicting the geology, sample depths, and any encountered groundwater from each sample
locatlon;

H. Copies of laboratory analytical data;

I. Coples of supporting environmental documents such as Phase | ESA, PEA, or historic subsurface
investigation reports.

The Fill Materlal Characterization Report and supporting documentation must be submitted to ACDEH via email to
deh.Joptoxic@®acgov.org and upload to the State Water Board’s GeoTracker database. ACDEH will review the Fil
Materlal Characterization Report and will Issue a directive letter that (a) determines that the proposed fill materlal
is sultable for import; (b) requests additional characterization; or (c) determines that the proposed fill material is not
sultable for Impert. ACDEH's determination will Include conditions described in Section 4 and may include additional
conditions or requirements.

4, CONDITIONS OF ACDEH FILL MATERIAL IMPORT SUITABILITY DETERMINATION

As a condition of Import, a technical report be submitted to ACDEH via email and uploaded to GeoTracker
documenting the import of soil {the “Soll Import Summary Report®). The report must be uploaded to the GeoTracker
information repositories for both the fili material source area and the destination. Please note that for locations

. importing soil from multiple sources, a single report can be submitted that documents import from multiple sources.
For ocations In which soil import activities last more than one year, a Soll Import Summary Report must be' submitted
‘on a semi-annual basis for the duration of import activities. The Soil Import Summary Report must contain the
following elements at a minimum:

A. A cover {etter from the owner of the proposed fill source material that states, at a minimum, the following:
“ have read and acknowledge the content, recommendations, and/or conclusions contained in the
attached document or report submitted on my behalf to ACDEH.” This caver letter must be sighed by the
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owner of the proposed fill source materlal or a legally authorized representative of the owner of the
proposed flil source material;

B. The technical report must include a statement that fill material characterization was conducted under the
responsible charge of a registered professional with licensure In the state of California. This statement must
be accompanied by the signed and dated seal of the licensed registered professional with responsible

charge;

C. Summary tables of soil Import logs. These logs must include the following information for each dellvery of
fill material: arrival date, manifest number or truck tag, quantity of fill material delivered, originating facility,
and profile number;

D. A flgure depicting the location and depth of imported soil. If fill materlal from multiple sources has been
imported, the location and depth of imported soil from each source must be distinguished;

E. Coples of all manifests or other documentation of soil import as an appendix; and
F. Copies of all fill characterization profiles as an appendix,

5. CLOSING

If you have questions or comments regarding the requirements and guidance presented In this document, please do
"not hesitate to contact ACDEH. This'document was prepared by, or under the direction of, the undersigned.

Dilan Roe, P.E. C73703 Jonathan Sanders
Chief ' Senlor Hazardous Materials Specialist
Land Water Division Local Qversight and Site Cleanup Program
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ENCLOSURES
Tables

Table 1a Minimum Required Analyses for Characteri_zatloi'l of Fill Material for Off-Site Reuse for
Receiving Faclllties Located outside of Zone 7 Water Agency Jyrlsdlctlbnal Boundaries

Table 1b Minimum Required Analyses for Characterization of Flll Materlal for Off-Site Reuse for
Recelving Facllities Located within Zone 7 Water Agency Juljlsdlctlonal Boundarles

Table 2a Minimum Required Sample Denslty and Spacing for in Situ {Pre-excavation)

Characterizatlon of Proposed Fill Material Sources for Recelving Facilities Located outside
of Zone 7 Water Agency's Jurlsdictional Boundaries

Table 2b Minimum Required Sample Density and Spacing for In Situ (Pre-excavation)
Characterization of Proposed Fill Material Sources for Recelving Fatllities Located within
Zone 7 Water Agency’s Jurisdictional Boundarles '

Table 3 ‘Minimum Required Sample Density and Spacing for Stockpile {Post-Excavation)
Characterization of Proposed Fill Materlal Sourtes

Appengices

" Appéndix A  Proposed Flll Materlal Source Characterization Summary Form

REFERENCES
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DRAFT Technical Refémnce Document: Characterlzation and Reuse of Petroleum Hydrocarbon Impact Soll
as Inert Waste. San Franclsco Bay Regional Water Quality Control Board. October 2006.

Environmental Screening Levels (ESLs) revision 3. 5an Francisco Bay Reglonal Water Quality Control Board.
February 2016. '

Establishing Background Arsenic In Soil of the Urbanized San Francisco Bay Region. Duverge. December
2011

information Advisory: Clean Imported Fill Materlal. Department of Toxic Substances Control {DTSC).
October 2001.

Interim Guldance for Sampling Agricultural Properties revision 3. Department of Toxic Substances Control.
August 7, 2008.

Preliminary Endangerment Assessment Guldance Manual, Department of Toxlc Substances Control. January
1994, Revised October 2015.
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ATTACHMENT A

Proposed Fill Material Source Characterization Summary Form
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_ ~ ALAMEDA COUNTY COMMUNITY DEVELOPMENT AGENCY
A) PLANNING DEPARTMENT

STAFF REPORT

TO:

HEARING DATE:
. ORDINANCE:
PROPONENT:

ZONING:

GENERAL FLAN
DESIGNATION:

ENVIRONMENTAL
REVIEW:

Planaing Commila
May 06, 2019
Alsmeda County Planning Depertment

Fllllnpc'ﬂuOrdlume Danlopmmtofmglﬂnhmhthnmpmﬁhgof
fiil onto properties in the unincorporated areas of Alameds County,

mmmwwmmhwm
of Alaineda County.

currently no County regulation, to small quantities bofore discretionary permits
aro required within propesties zoned s "R”, “L” combining distriot: in the
Fairview SpeciSic Plan ares, the Castro Valley osnyonlands, and East County
arees of Bunol, Little Velley, and Buena Vista, and “A" Zoning Districts that are
not already subject to another County Pexmit. = -

ANNMC'M).WC‘R")-“COEWA@MC'L“)
oombining zoning districts in the unincorporated Alameda

Within the unincorporated County, Resource Management lands within the
Measure D .area of the Casiro Valley General Plan (Page 1-7, Figure 1-1,
“Regicnal Context”), as well as East County Area Plan Iand use degignations of
Large Parcel Agrioulture, Rosource Management, and Water Management; as
well aa arcas designated “Residential” within the Castro Valley General Plan,
Eden Area Plan, end East County Area Plan.

mmwmcmgmmnyw &omﬂmnqmmmﬂfthe

mwmmmwmpﬂnmmmwmm
mmmmﬁaﬂmmmzl.mw.mmmwmmmmm
and make recommendations on the draft ordinguce lenguage that steff will forwend to the Board

Y

Snpervilon:ﬁn'thﬂlrndoptlon.



Planuing Cowmmizsdon, May 6, 2019
Soll Importing Ordinanes

The intent of the Soil Importing ordinance is to regulate the imposting of fill (fill material imported from
ofher than verifisd clean retait outisis), so that the land use does not become a landfill, sofl stebility and
clesnliness is verified by the County, potantia] impaocts to sensitive apecies sre addressed, and truck tripe
do 10t osume congeation.

Fill Importing is & separate activity from other uses, such as agriculture. Within agriculiurally zoned
districts sofl importing may lead to agrioultural activity, but in and of itsclf, is a separate sctivity that
whhmwuhhwhmimq@bﬁp_hddmww
surfhoe), sensitive species, and neighboring properties.

Ovu'thepllt 12 months the wwmmmmuwmmuﬂnm
commnnity meetings:

quentities as lerge as tems-of-thousands to hundreds-of-thoussnds of cublo yards on rumal propertics,
‘without mmoh looal or State oversight. -

Howaver, there is a veal possibility of dumage to the environmext if the sofl importing contirmes without
review of the quality of the sofl, the Jooation of the imparted soil on habitet with potectially sensitive,
mqwmmmhmwmmﬂ.mﬁm,
properties, and public roadwuys, and the changes to the use of the land from agricultnre and
open spmo to land fill. With 'the proposed Soil Impoarting ordinance, the County can reguiate the
importing of largs soil quantitiss onto rural agricwliural and rurel sesidentisl properties while maintaining
the ability of property owngrs to jmpoart soil for legitimate agricultural purposes, such as blending of
topeodl, or establishing relatively flat pads for horse arenjas and vineyards and archands.

During the public précess for the proposed oniinanco, the California Department of Fish and Wildlife
- (CDFW) and the San Francisco By Regional Water Quality Control Board (RWQCB) submitted lettoss
of conoem over the proposed ordinance, mostly on environmentsl grounds. Generally thay helieve there
shonld be enviropmentsl review on the ordinence iteeclf, and that even tho’ mnaliéet amounts of
oonteminated soll could damage the envirooment. They also beliove there-needs to be additional metrics
that consider bilogioal impects in addition to general cleanlinees, md that allowing soil import without
oversight may not protect existing hakitat and species of concern. '

|



cmmys,ms
Mlmpuﬂu

memwmmmﬂﬂdﬁemﬂmmm“m“
possible in anticipation of sction on this issue by the Board of Supervisors. There is acknowledgement
that the agricoltural community needs to. be able to import some amonnts of scil to conduct legitimete
agricultural activities, and the ordinance is drafted with this in mind, .

While staff has responded to the comments from the resource ageneis and updated the draft Sofl.
Emporting ‘ordinance to a ceriain degree, there remain some outstanding concerns thet have not been
Msuﬂmmud.mofm(mmmmancamcmwm
demhuhmﬁemmwngmﬂinmwmbubkmmmm.mm
have difficulty addressing those comments if the goal remains to -allow rural ranchers and farmers o

mﬁnuetoimpoﬂloﬁhtlﬁﬂhﬂwﬂ

Currently, ﬁnnmngﬂﬁmﬁrimpotﬁngloﬂﬁamwmohimwmm
The Boil Importing Ordinance would place festrictions on and close an existing loophole for properties
thet are currently accepting sall without County regulation. The proposed Soil Emporting Ordinance is
jmtended and drafted for the purpose of preservation of the environment and natural resources within
unincorporsted Alemeda County. Thneﬂmu,:tnﬁ'mdmthntﬂnmsedﬂoﬂhpmﬁnguﬁnmh
éxempt from the requiremnents of the Calfirnis Environmental Qualify Act, as explained in detail below.

Staif acknowiedges that while the proposed Soil Importing ordinanoe is not yet deafted to the satisfhotion
of the State yegulatory bodies, or to:.some ocommunity members concernod about protecting the
environment, some level of acoeptable risk needs to be acknowladged if the Soll Importing nrdinance is
adopted as originally conceived, -If the Soil Importing ordinance is written to regulate &1l amounts of sail
mmwwmmmwwmmmwmmm
ranching ectivitios.

nhubmapwdmbythnmdmmmtyathpthnmyuﬂdlnﬂhpmmheﬂumqﬂml
Tse OF pUrpose. Aﬂsndlmpmtfutohnmofngdmalmmalyhmpmhdﬁrmw
with agriculiural operations, including routine agricultural work, such as.any activity normelly associated

wkhﬁplesofmmde&mfﬁrmMMofWMMG
Wmdmmmmmm

Mnmﬂhﬂoducﬂm.th:udinmdwdopdbymﬁmasymhmgmmsoﬂ
Buporting based on tiering of review, tied to the aniount (volume and depth). of soil import. Staff arrived
at this approach after input from sumrounding counties of Contra Costa, Sante Clara, Monterey, San
Jmmmmmdmmmmomummmcm 'Ihzdeuﬂ-oftheordmmua
discussed in

E:mhmhvaahohmpﬁofﬁaoﬁmﬁmﬂmunﬁmmdwﬂwm(a
Ihmlld)‘beugnllbd. Some exemptions are already existing, such as thrdugh the County’s Grading
Ordinance and mexunpﬁmnmwﬂmmﬂmm&ilhpmmgordm Exemptions are .
generally discussed below.

: mwdmmummwmmdﬁnmumh

individual property responsibility. However, the property owner must provide information to the
Grading Department of the intended firm-road project to meke sure that the proposal does not

3



Plyeaing Commizslon, sy 6, 2019

invoke the Grading Ordinmnoe. Importing of ssphalt grindings or road base for egricultaral roads
shall b¢ hendled by onie of two ways: . -

s -for new agricultural zoads, provide information to the Grading Depertment of the
mmmmm-mmmmmmmmmm

b. mmwﬂiwwmmgm-muw

fom Grading Permits per Grading Ordinance Section 15.36.050 — Exemptions:-
“Mainténatice of existing firsbreeks and private roadways to keep the firchresk or
roadway rubstantially in its original oqndition;” :

® wwmmummumwm

e The Soil Importing ondinance does ot spply to sofl importing from e Licensed and Permitted
mmummmmmnu-)wummammm
or 2 *

@ & also does hot apply to fill from adjacent (or separated by o more than a road or utility

Notwithstanding the above, exatiptions to the proposed: Soil Importing ordinence do sot exempt any
mmwmmm.mmmmﬁm.mmwmmnﬁ
Grading Ordinance {discussed in detl belaw), Regional Air District, Stete Water Quality Control Board
. end the Deégartment of Fish and Wildlife..

The County’s Grading Ordinance (Chapter 13.36) would cantinne to apply without modifieations.

The Grading Ondinance includes s exemption for fill in sny zoning district, as well ss an agriculturel
exempticn allowing certsin jrading sotivities on A district properties without a. Grading Permit if the
grading does not endanger any structure or suy public orshared access roadway; or osuso an fmpact t

m.mmmmmm;m.mwmmﬂmmmmmmpﬂmof
nwﬂvﬂ&n'pcdﬁndm.uﬁu'ﬁnmmmmmhmm
ordingnoe are described below: -

15.36.050 - Exemptiosms.
-Tbﬁ:ﬂowhcmdhswbedmwﬂﬁum&m
B. A fill that is not intended to support & srucivre, will'not obstmot a drainage oourss, is not
- located within « floodplain (as defined in of this titls), will not creste a mrfice
th_mmmbpwﬂhb'hhm&mmﬂ
wmmmwmﬂdmmmmm

1, Less than two foet in depth and 1s placed cn natural tosrain that i aloped loes than five
units horizbmtal to one-unit vertical (tweaty (20) percent slope); ar

4
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Bol] Importing Ordingnee

2, Lmﬁmﬂnaefpetmdapﬂutmdupastpom(umnmdveﬂmﬂy) creates a stable
ﬂﬂdopemteq:etthmtwonnhhoﬁzonﬂtnm—unltvuﬂcﬂ(ﬂfbr(smm
slope), and is loes than onehundred fifty (150) cubic yards of material; or

3 mmmummummm mum'edwﬂully),omwuﬂll
slope no mnﬁmﬁomﬂ:hmmﬂwm-ﬂtmm(ﬂﬂy(so)mmm).
and is less than fifty (50) cubic yards of material;

F. Any of the following activities comducted on property that is zoned as agricultural in
aooordance with thie provisions of of the general ordinance cods, provided that any-
such sitivity will not result ini  cut or fill the failure of which could endanger any stracture
hmdodﬁrhmmamhﬂmormypublhonhnedlmmadwq or that
could cbstruct, damage, or canse an illicit dischargs to ény waterconrse or other drainage
failify, and provided that such-activity is being performed in accordance with all applicable
Inws, regulations, and ordinances of the county:

1. Gndingmdmdwlthmmhllopmm.

At the February 28, 2019, Distrig ricglture Advigg moeﬁng.themnjoﬁtyofﬁoqwho
mmmmmamwmmuﬂm on Agriculturally Zoned
mehmwwWUuwmmmﬂwumw
nd 20 cubiv yerds per acre per year, up to & maximam of 15,000 cubic yards per property per year. This
would meen for example, that a 100-acre property in an Agricultural zoning district ' would be allowed up
to 2,000 cubic yards of soil import but only if they first get approval of an Administrative Conditional
Use Permit (ACUP), A 1,000-acro property with an approved ACUP would-be allowed to impoatt up to
u.ommmmmmm,mmmmmmmmwum‘
with the up-t0-20 cubic yards per acre per year process.

mmmmmummmmmmmmhmmmm
wﬂdbmﬂﬂehmﬂoﬂhuﬂdwﬂﬁuﬁm&ﬁeqﬂﬂoﬁbmﬂﬂhﬂdmnﬂm
with this recommendation byt will tring it forward for discussion &t the Planning Commission,
wmmmmmwmﬁm

Bnadmcommﬂiyhpmumdm&mmnymmupmy soll may be imported
mdinstoﬂuhllawhswhﬁﬂa:

1. 0 - 10 publeyands per agre per year, up to a maximum of 5,000 cubic yards per propésty (defined as
mhdlﬂdmﬂymmdmdmdma‘imdmbeﬂpum(ufuhmﬂmlﬁﬁmnr
ﬁmmym?mputymunhaﬂbemupmﬂblﬁﬁrmthﬂﬂwwﬂumtw
_&thmmdﬁhmqﬁmmﬂofhdm;mly

2. 10- ZOoubioyudnpu'mpe_M wblmdlmmmmmpqm
whichever value is lowest, or anv jfupx n smy amount resulting fve fin gally
Wmumummmﬁmmmmm

mﬂdmﬁmu&nﬂvnﬂmdiﬁmﬂUthadﬂﬁmtnmyGndmng




3 'ﬂmthmmcuﬁcyn&_pumpcyw.umﬁnlsmomhm;cmﬁ'm.
mmhmmwmmdnwmwmﬂw@m-m
Grading Permit (refer 10 seotion 15.36.050 fiyr Grading Permit exemptions). - '

At the Maerch 20, 2019, Sung

Citipens Advisory Council meeting, the Sunol Board members voted 3 to
0, m-zw;mmmmmumwmmuwmmm

1. Forwand to the Board of Supervisors the commients mads by the public end by the Sunol CAC Board

memibers t fhe March 20, 2019 haaring.  See the attached mimass of the meeting as compiled by the
Clerk of the Board Offce. .

3, Remove the word “subsisntislly” from finding for scil importing #G from before the .word
““sonforms”. Text changed to "(g) Soil Importing substaniklly conforms 1o the adoptsd "Tier 1
ESL" levels or as modified by the DTSC or the RWQCB.”

4, A roquirement for-submitial of documentation of physical address of the origingting property in
addition to the Bl of Lading when requesting verification of sourve meterial from receiving property

5. Do not sllow solls to be fmported from areas expecied t0.be dirty.  Zdeally, the County would be
able to prohibit ary import from areas that have, or are expected to Rave, dirty soil: However, County
saff would need to reguire each importer to veryly the zoning de of the parcel gensraiing the
soil, and the exnct lond uses going back to soms indefinite time iy -Thiz would be true not just
within' import range - essentially the Bay Area within approximately 100 roadway miles of the

recelving property. Stqff would also need to maks determinations about the expected dirt cleanliness
for every conosivable land wse in those areas going back decadss, such as what use may have tlean
dirt; versus what use does not. Also, thiz method would be snwellable, since many agriculturally and
residentially sonsd properties are dirty as well. It would be impler to just have the recelving
property ownsr request that the originating property owner tast the soil and provide documensition
of oleantiness {o the Stats standard (Tier 1 ESL levels). — Staff has lft the draft ordinance text
sunchanged in thiz respect for now: “0 = 10 cubic yards per acre per yous, up fo 8 meximum of 5,000
cubi¢ yards per preperty (dafined as an individually assessed und evnoed dzsessor’y paroel sxinber)
per your (rafor to section 15.36.850 for Grading. Permll sxemptiors) and liss than five fost
versically sbove gy existing grede.ls psranitied from any source. Property ewner shall be
mﬁrm_mmwnmmWsmnwmqm
ulwqumub'.

6. Provide more regulatory equivelenoy between the parcels soned R-1-L (single-family residance with
limited agriculture) that are just under 5 acros, and thoso parcels that heve the same zoning but are

6
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Scfl Emporting Ordinencs
just over 5 acres in size.  Staff agrees that the issue is not about parcel size, per se, byt the land use.
designation in the Zoning Ordinancs. A parcel zoned R-I-L has the primary land use of residsntial,
with additional, limited, agriculture allowed. By contras, a parcel zoned Agriculiure has equal land
mdmwmmmmmhgdbmﬂcmﬂm a parcel that
iz 5 acres in size but soned R-1-L, should be treated differently than a parcel sonsd Agriculture thas is
also 3 acres in size, This regulatory difference for two properties vf the sapie size but of different
soning districis already exists for allowable construction dimensions, allowable agricultural
activitles, and discretionary review for various activities on the property. Therefore, staff agrees with
the comment that i1 is not the size of the R-1-L parcel that matters, but rather the zoning of parcels,
regardless qf size. So, sigff agrees to treat all parcels in the R-1-L soning disirict the same, regardless
of the previously drafted S-acre sise of parcel, The text has been changed to the following: “Tiering
System for "L" Combining Districss, and for “R” Zoning Districts looated on parcels between 1 acre
and 5 acres in size: ... Over 50 cubic yards per acre per year (vefer to section 15.36.050 for Grading
Permit exemptions): Wmmbalmmwwwmmlafﬁﬂ
cleanliness to “Tier 1 ESL” levels or as modified by the DTSC or the RWQCB, CUP to include public
.hearblg. mWan muﬁbors mdtrmhrqﬁcplan and Grading Permit. Fropivtics-above-§

At the April 8, 2019, Castro Valley Municigs] Advisary’ Council meeting, the Castro Valley MAC voted
Ghommdmmofﬁammomnmmmwﬂmﬂmh&e‘k"m-“ﬂ'
applicable fill standards such that-Tier 1 BSL lovels of cleanliness are not required until over 50 cuabic
yards per acre per yeer are imparted onto property. All other instences of county roview for smaller
amounts of soil importing in the “R” end “L” zoning districts would be subject to andit to require Bill of
hﬁnsmddmmaﬂmnfmmwy .

At the April 23, 2019, Agricilun
Mmmdybmommmdﬂmﬂuﬂoudofwm&amdhmmnmuym
However, there was a member of the Committee and at least one member of the public who cautioned
that the Board of Supervisors should adopt & version of the soil importing ordinance thet is miore
responsive to the comments received in the Apeil 8, 2019 letter from the San Frncisco Bay Regional
Water Quality Control Board (RWQCB - — see attached letter). TheCommﬂeemonﬂnnndmembwofthe
pubﬂomdmthutheRWQCBmdmeCaHﬁmiastapmofMMWﬂdﬁﬁ(CDFW
— see attached letter dated February 7, 2019) have expressed dissatisfaction with the proposed orditance
as currently drafted, end recommended that the soil importing ordinance be drefted to address the eleven
commenty in the RWQCB letter. Staff lisd responded to most of the comments with minor changes to the
draft ordinance, and those changee are roflected in the attached draft version of the ordinance. Purther
dimmohontbdtl.ﬂ:ordmmunwludedbelow -

'Ihmhmbaanquemmm&uoﬂ elready imported on unincorporated

There would be a case by case review of aty remedistion necossary for properties that have already
imported eofl, depending on site conditions and enticipated further development of the propesty. What is
known is that there are 33 sites that Code Enforcement knows sbout that have imported soil. There are an
estimated 200,000 cubic yard of slrsady-imported scil, and an estimated 500,000 cubic yerds of soil that
people have requested to be allowed to import during the moratorium. However, due to.the lack of proper
documentation, the clsantiness of that soil has not specifidelly been determined. There iy suspicion, based
on the information submitted for some of these roperties, that the incorrect cleanliness thresholds were
anslyzed, so that there is no verification that the atready-imported soils are to Tier 1 BSL levels, which is
a State standard of clsan soil that could be added onto & property for any use.
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Cumrently, thero is no proper documasiation, aithugh thers is the possibiliy, that mout of the soil alkready
imported onto yrtincorporated properties was not properly anilyzed to the higheranalysis threshold (the
sofls were.snalyzed to determine whether they should be sent to 2 more restriotive Class I landfill fucitity.

such as Ketileman City, or a “commen® girbage landfil] facility Hice those ot Altamont or Viasoo Road.)

That sualysis of existing tmported sofl conditions can be dime if the Board of Supervisors directs staff,
but up to this point fhe direction frim the Board has been to develop-an ordinance fiist addreases the
further importing of soil, not potentia! remediation of soil already tmported. The problems of untegalated
jmporting are being addréssed with the Soil Imperting Ordinance for reguistion of soil imports
forward. The carrent-Cods viclstion penalties would contimue to apply, based on the penalty
_ mwlvmdhmmummmummbﬂn

MMMMWM-MMMM&:W«WW}%
Board has m-nwnﬁpmumhmmmmawm staff hes
Mmﬁl_huehmth'nppﬁofhbr_ﬂhpuﬂn; '

&

4

Aol Tportiney Ordinascs Tepmtative Fearins Schagnle

Treneportation and Planning — Monday, Mey 6, 2019 et 12:00 noon
Plmaing Commission — Monday, Msy 6, 2019 at 6:00 pm
Board of Sizpervisars ~ Tueaday, May 21, 2019 at 1:30 pm

Currently, there {s no reguletion for soll if o property owner clatms sgricultursl exemptions.
The Soil Imparting Ordinance would sestrictions on, and close an existing loophole fiw propesticd
that ave cuisrently accepting sofl without County regulation: The proposed Soil Importing Ordinance s
Mdﬁqw&.m_mdmﬁmdﬂanmMMMmm-

Alio applicable is Scotion ‘15308 ~ “Actions by Regulatory Agenpios for the ‘Protection of the
Environment™ Class 8 consists of actions teken by. regulatory agencles, as authorized by state or looal
ondinance, to assure the miintenance, restoration, enhancement, or froteotion of the enviroament where
the regulatory prodess involves procodures fbr protectitm. of the environmant. Cotstruction aotivities and

mmmhm1ml.u-wmw-mﬁmwmmm
which have the potantial for oxusing s significant affoct on the environment. Whers it can be seén with
mmmnqmmummmmg&mmmdhm
lmpddnlmdhﬁu)mthmndpﬂmmmm&pﬂwkm subject to



mmmmmmmmmndhﬁbjmmmcmwh
exemptions, or applicable Initial Studies to determine potential effects to the environment from
proposed amounts of soil to be imported.

CONCLUSION

Planning Department steff recommends that the Planning Commission take testimony for the
ondinance modifications to cstablish oversight and regulations for Soil ' Importing,
recommendations that the Board of Supervisors adopt the Categorical Exemption and the-

§

B
Esi

Table 1; Siats Agency Concerns and Possible Ordinance Revisions
Draft Planning Commigsion Resolution
MMWMlMMMWﬂ&MM%IQ
Letter from San Francisco Bay Regional Water Quality Control Board
Letter from the California Department of Fish and Wildlife

Letter from Alameda County Resource Conservation District

Letter from Alameda Creek Alliance

Letter from Ohlone Auduban Society
wmmﬁmcmmmommmw

Letter from Bruce King

Letter from Dians Hanna

Fill Regulstions from Neatby Counties

Minutes of March 20, 2019 Sunol Citlzens® Adviscry Cotncil hearing

PREPARED BY Rodrigo Oniufia, Assistant Planning Director
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ORDINANCE NO. 2019-

ANORDINANCEREGULATINGSOEMOR‘HNGWH’EIN'IHE
UNINCORPORATED AREA OF THE COUNTY OF ALAMEDA

‘SECTIONI

In enacting this ardinance, the Board of Supervisors of the County of Alsmeds makes the following
findings:

1, mcw&mmc@vmﬂmlmdmmﬂnmw“of&ew
through varions regulations including the General Plan, Specific Plans, and Zoning Ordinance (Title
17.of the Alameda Connty Ordinatios Code); and

2, mlcw'lm‘mml#mmﬂietmoﬂndmﬁdnqmmdbyﬂgmm
eondrﬁonnl]ypemﬂud;

3. Cbapﬂl?ﬂ&ofmezwqgowmpnpedﬂuﬁamthumpmmdmdmﬂﬂmnmm
in the Agricultural (“A™) District. Uses permitted by right include various traditionally agricuiturel
mhuam.vm.mmm&mm“m.mhnu&mhmmm
breeding or training of homés or cattle. Conditionally permitted uses include, for example, a sanitary
lendfili, cpmposting fecility, and packing houss for fruits or vegetables; and

4, dhmﬁl?ﬂ&ﬁmmmmwmﬁummdmdmﬁhmﬂypmm
in the Shgl&ﬁnﬂymdme(‘R—l')Du&M.Umpmﬂwdbynghtmnludumﬁmﬂydweﬂhg
:SIMW.MWMWMMMMIPMMEW

5. mwzﬁofthammsmdinmmspemﬂuﬂwmwmwmﬁdmmwypmm
mthsCombmmgAgﬂmﬂﬁnﬂUn(“L'OD:ﬂiohwhmhdbmlﬁnitednmlmﬂum Uses
pmmwmmmmmw@mmmhumuhmMMd
livestock or fowl and grazing. Conditionally pexmitted uses include keoping additional livestock or
fowLmhAnnﬂ.Muﬂmnlbhqdﬂmwu.wmdmmdeﬂMﬂmapmm
UBE;

6. Other chapters of the Zoning Ordinance establish permitted and conditionally permitted uses in thiose
mmm@nmwmﬁmmwmmm

7. The Board of Supervisors acknowledges that some amount of soil amendment or grading may be
required for sctivities that are permitted or conditionially permitted in a perticalar soning district; end
that, accordingly, mmﬁofsﬂmpmﬁnghpﬂﬂdbyﬁelmhs&dmmhm
.those permiitted uses; and

8. The County has identifisd properties that have been importing large volumes of soil for commercial
purposes, particularty in the A District, itva manner thet doos not sppear to be for tradittunal
uumpmmmtwnmdlﬂnmlmpmﬁﬁrmymdlﬂmmypunﬂmdmmdﬂwma
number of properties are importing soil while claiming thé activity will-someday yield # use that is
permitted in accordance with the Zaning Ordinance; and
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9. Accepting high volomes of deliveries or disposal of ol is distinct from thie limtied scope of soll
lmpwﬁnsrai[ulmfnt; ficilitste permitted land uses liks traditions] farming (e.g., arops, orchard) or
h‘ﬂlﬁﬂllhﬂlﬁ

lo.hpmﬂnswﬂniuhnduemdhsmﬂqmd_n@uﬁmndﬁ.mﬂpmﬂﬂ

11. Importing soil: can infrodnce impacts to groundwater, nstural envirominents, topographio assthetics,
transportation and traffic to sch a degree that if left unregulated, could result in long teim detrimentsl
impacts to oounty resources; and

12. The Coxinty has & 6ompelling interest in protecting the public heaith, safety, and welfiwe of its residents,
.ﬂmmmmmmﬁmmwwmwmu
uninoorporpted arcas of the County by regulating spil importing =s & land use; and ° . .

13. Section 15.36.050 of the County’s Grading Ordinance (Chapter 15.36 of the Alameds County
mm;nmhmmmmmmmmmm
goned as agricultural without & grading pexmit. In oeder to qualify for sach exemption, the activity mmst
.wm,hlutwﬂuhﬁﬂmedwﬂuhmu.w“mwﬁrm“
mimd:mgmyuwwbﬂoumm.athitwuldohmdms!,wmm
flkinit discharge to' sny watercourse ar other drainage facility” and must be “performed in accordance
with ail appliceble lawa, reguiations, and ordinances of the oovinty;" end .

14, Excrmption from the Grading Ordinanée does not make ap activity s permitted jmnd use under the
Zoping Ondinance; and * .

15. Corrospondingly, ny exemptions provided in this ondinance do not exempt any activity from
complisnce with gny cthar spplicsble-provision of law, including, but not limited to, ths Grading
Oﬂhmrth.mmwmmmmmmmm
permit requirements of the Grading Ondinence where the activities would “result in & cut or fill the
mﬂwmmmwmmﬁmummumw
or shared acoess roadway, or that could obstruct, damnge, or censo an illicit- discharge to any,
watercourse or other drainage facility” or where such activity was not “perfoimed in accordance with
mmm@mmmwgm"m .

16. In light of the concerns. noted herein, inclpding but not limited to the potential harms to the safety,
health, and welfiare of the County residents and fae environment due to unregulated soil importing, it is
i the interest of immediately prosarving tha public sxfety, beelth and welfare to adopt this ordinance;
ad . . ' '

17. This ordinance is categoripilly exempt from the California Environmental Quality Act, becxnse thero
is 00 possibillity that it will have & significant effect on the environment; is an action by & regulstary -
agency for the protection of natural resources; snd is an action by a regulatiry agancy for the protestion
of the erivironment (CEQA Guidelines scotions 15061(b)(3)); 13307; 15308). - '

m.mmofsupmmmnmqwmmmmwmw
mdmmmwmwm--mmmmmmde
and the environment when soil is imperted. :
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'NOW, THEREFORE, the Board of Supervisars of the County of Alameda ordains as follows:
. SECTIONII
The Alayeda County Ondinanoe Cods is hereby smended as follows:

Pll'lltlphﬂ iuddadeecHonl'l.Oﬁ.MO (nwdhgomditiumlmintheltdlliﬂot)mdm“ﬂhm
“Smlh:pa‘hnsinmmwith(!hm 17.66.”

Paragraph I of is added to Section 17.08.040 (reganding conditional uses in the R-1 district) and reads as
follows:

' #oil Importing in accordance with Chapter 17.66.”

Paragraph B is added to Section 17.26.040 (reganding conditional usss in the L combining distric) end
reads as follows:

“Soil Importing in accordance with Chiapter 17.66.”

Paragraph h is added to the Little Valley Specific Pian, Chepter IV, Section B.2. {regarding conditionat
uses) and reads as follows:

“Soil huparting in accardance with Chapter 17.66.”

The following text s added to the Listle Valiey Specific Plen, Chapter IV, Section B.3. (regarding accessary
uses).

“Sdl-hnpmﬂngmajbepumiﬂadummmhmdmwﬂhmmﬁ”

Chlphlﬂ%ﬁﬁilhmbylddﬂdtoﬂu&dinmcwndmdlumm
Chepter 17.66
17.66.010 - Purpose

This ordinance regnistes the importing of soil or other fill material to ensure that such mporting is related
to appropriats lend uses in the zoning district, to promote soil stebility, to reduce nejgative envircnmental
impacts, and to reduce the traffic impants form delivery vehieles,

17.66.020 - Definitions
Az used in this chapter, the following terms are defined as follows:
A AmﬂmrﬂUnmthemwprwﬁcaofﬁmhgormhmg,mhdmgmﬂuwﬂmof

the Soil for the growing of cropa ar the rearing of enimals to provide food, wool, fabric, or
other products. Thhdnﬂniﬂonhchdu&n'mple.mmchndn.ndmimnm
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B. hhpmtmﬂnbrhﬁnsoﬁmmﬂﬂm:pmdﬁmumwm,ﬁrnym
C. WMMMdmmmwmmmdhm
-wood, plant materisls, discarded food and food scraps, peper or wood products, animal maswre,
mw/umwmmmmthhmmmof

. any origin that has been excevated from the ground. :

D. Wmmm.wmuwwmwm
mwmmmwmmmmmmm
socurately evaluate the chexnical properties of the Soil, including but not limited to, the ability
to detenmine approptiate screening levels for toxicity for varions. applications and land uses.

B Mzmmummmmmmmw
properties of Soil.

F. Mmmmmmawmumwmmmm
daomdmofbdnukﬁtmhmvﬂdmﬂybymmm Soil
Mmmwmmmammmmm
branobes or chips, ‘broken concrete of asphalt, metal pisces of any kind, plastic, giass, or other
bumen-made materinls, Sofl specifically dods not include any immen-made or artificial
chemicals, substances or contsminsnts at messured Jovels greater than those determined
through sequired testing processss to be safi for lumin contact, adequate for protection of
MmMMhmMMMMMMM
the.surface,'and protection of biological hahitat and native species found on or known to use
the parcel sito-snd sumounding parcels. Soil specifically doea not include Organio Mulch.

G. MIMMnMMMledWMW
founid in Soils that conld adversely affect buman health and safety. Environmenta] Soreenirig
MW)MWMMMWI&MMG&%
contaminated sofl end groundwater. BSLs address a iange of media (Soil, groundwater, Sail
gas, and indoor air) and a range of concertis (c.g., impacts to drinking water, vapor intrusion,
and impacts to aquatic hebitet). The eppliceble Tier 1 ESL is based on documentation prepared
the San Prancisco Bay Regional Water Quality Board (Watar Board).

17.66.030 - Genersl Provisions, -
A Mhpmﬂnzhpnhﬂbdlnﬁouﬂmmmoﬂhecmmywumm

B. Anmwmwmmmmmmwmhmmm

1 BSL, which shall be verified by & Qualified Profiasional.

1. Screening Documeniatitn prepared or reviewed by a Qualified Professional in acoandance
m&ummummnmsmathmhm
ravhwndmdltbyﬁmﬂumty:tmﬂms.npbbuﬂmpum .

2. Ifthe review or andit demonstrates potential sofl contemination beyond the Tier 1 BSL,
mecwwmmmﬁemhoﬂuw State,
eni Federal agoncios.

C. Tmmmmmamwhm ,

1. mpmmmﬂmwmmwmmmwumm
soil and stone retaflers and wholesalers, landscape centers, and similar commercial soil
MW&MMMMummM
oonstrotion sites, are not considered Boil purchased pursuart to this subsection,

2. Organic Mulch
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3. Asphalt grinding or road base (excluding concrete debris), provided that it is used for fiurm
mmwmhmmwmmﬂmmmm
debris, are prohibited.

4, Movemant of Soil from an adjacent parcél or a parcel soparated by no more thean a road or
utility easement, provided the sonroe parcel and destination parcel are owned by the same
person.

D. Prohibited Operations.

1. Importing the following materials, or fill material containing the following materials, {s nét
. permitted puriuent to this ordinmoe: trash, debris, piping of any material, wooden boards,
hp,mummp.mmm«mmmm-mmmm,
glass, or other human-mede materials. This ordinance does not regulate sanitary landfills,
which require. a Conditional Use Permit (Alameda County General Ordinance Codo
17,06.035(A)) and complisnce with other applicable federal, state, and local laws.

2. Importing carthen materials that contain or include any of the following is prohibited:
auy human-made or srtificial chemioals, substances or contaminants gt measured levels
greater then those determined through required testing processes to be safe for human
contact,

17.66.040 - Compliance with Existing Laws and Regulations.
A Gompiimoewﬂ:hthanguhnm and requirements of stato aod federal regulatary agencios is

1
2, '
a m&aﬂmwmmwmmmumm
4, California Department of Toxic Substances Control
§. United States Fish and Wildlife Service - -
6. US Army Corps of Engineers
B. Issuance of @ permit or other authorizstion to Import Soil pursuant to this ordinance shall not
constitute an exemption from other applicable laws or regulations, including but not Nmited to:
1. Alameds Comty Grading Ordinance
2. Alm;dsGothme'comerhononomimce

5 B

=E

|
;

E- ]

E

3

U.s Migratory Bird Treaty Aot ‘
C. Anypmpoudnto!mpmtSoiLormﬂmtnImpmtSdeﬂlbembjeuthmﬁﬁuﬂmbythe
County of Alemeda Planning Department to the aforementioned State end Federal Agencies.
D. Soil Fmporting must be compliant with eny applicable Williemson Act Contract,

11.¢sm-mmndruuonwrmu-mmn-1mnﬁa

A. Soil Importing is permisaible on parcels at lsast oneacre in size and not mors than five acres
in size in the R-1 (oreqlﬂvalent)duumtinmmﬂamewlth‘ﬂmahm
B. AnymdallSm'lImpo:tmstbeforlnAmmlturﬂUn
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C. 'Soil Enposted shall not excesd thres foet sbove ciisting grade unless it is Imposted in
accordmnoe with one of following:
1. An existing buliding permit,
2. An existing grading pecmit, or
3, An existing Conditional Use Permit.
D. mwuwmmmmmwmmﬂmm
1. Up to 1 cublio yard per acre pér yeer is pormiited as & reasonablo 2cceasory wse to-
existing permitted uses. .
2. Over 1 and up to 10 cubic yards pér acae per yeur, up to 8 maximum of 30 cubio yarde
per properiy per yoar, may. be Imported provided the property owner:
8. Submits Screening Documentation fremm & Quatified Professional of screening
to Tiar 1 ESL.
3. Owrlomdwwmﬂbbyudlpumpqm.-wwlmdsomm
per property per yeur, provided the property owner: ©
o Submits Sreening Documentation from a Quatified Profissionsl of séreening
toTier 1BSE;and =~ - )
b. Submits to the County & statement of the purpose of the Soil Impart; and
o. Obtaing en Administrative Conditional Use Permit.
4. Over 20 and up to 50 cubio yards per acro per yvar, up to & maximum of 80 oubio yards
per property per yoer, provided the property owner: .
& mwm.mﬂuwwm
to Tier: 1 BSL;
b. Submits to the County a ststement of the purpose of the Soi} Import; and
c. Obtains an Administrative Conditional Use Permit; and
4. The County Plaming Department provides notification to neighhors in
accondsnce with Alemeda County Zoning Ordinance Section 17.54.830.D.
$. Over 50 oubic ysrds per sore per year or more than 80 cubio yuids per property:
a. Submits Screening Documentation from & Qualified Professional of screening
1o Tier 1 BSL. .
b. Obtains Conditional Use Permit.

1766060 - Boll Importing on Parcels in the A District
A Soll Emjorting is pecmisalblo oin paroels in the A (ar equivalent) disirict in sccordance with dis

chapter.
B. Any and all Soil Import smust be for an Agricultural Use.
C. Soil- Imported shall not excoed three feet above existing gmde uniess it is Imposted in
aocordance with one of following: '
1. An‘existing building permit,
2. An existing grading permit, or
3. An existing Conditional Use Permit.
D. mwnwnm&mmmmmmm:
1. Upito 10 cubic yands per acre per year, up to a maximum of 5,000 cubic yands per property
per yeer end lews than five fiet vertically above any existing grade is permitted, subject to
Section 17.66.030: . - )
8. Property owner shiall ensare the Soil i§ not contaminated, based on Tier 1 ESL. Bubject
to andit to require manifest and docomentstion of the source property (address of
source parcel) only. '
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2. Over 10 and up to 20 cubic yards per acre per year, up to.a meximum of 15,000 cubio yards
pér property per yeer, whichever value-is lowest, or any Import in any amount resulting in
over flve feet vertically above any existing grade:

a. Propety owner must obtain an Administrative Conditional Use Parmit.

3 Ovar!Ocubicwdspump&mormmﬂ:mlSOﬁDeubdcmwmpu
year, whichever is lowest:

a. Property owner must obtain & Conditional Use Permit.

E. Imports from 8 sourcy parcel within the Agrioultural (A) district in the unincorparsted aroas of
the County of Alameds or equivalent districts in other jurisdictions shall be exempt from the
tigred requirements above, and the following except:

1. Active agriculture. Whmthesmepncelhasbemmdnmmp.vheyud,omhudor
other agriculttrsl cultivation or in concenirated animel agriculture (barns, feedlots,
chemical treatment facilities, etc.)-at any time in the provious 50 years, or if et any point
long-lasting chemical compounds were used (including dichlorodiphenyitrichloroethane
(DDT)uraﬂn-mpmblylmc-lnﬂnsehenﬂukud#mindbytheQum
Professional), standard tests for agricnlturel chemical residue contaminants (e.g, pesticides,
herbicides, ﬁrﬂimlxudﬂbrnﬂmdbyﬁewdmdmklhﬂbemdwm
ﬂulEsLIfsdliufdmdtobenmnompﬂmwiﬁthisthhmiuhnﬂmtba
Wmmmmmmmmumwﬁ
(e.g., transported to & licensed, permitted Class II or Class I landfill in ecoordance with
th)ormnedimdto'l‘lnrlmmm

2. Roadway adjaoent. Whmtbampucduloemdndjlomtmarmthmmo&uofn
mmmmmﬁialmldmy. or source Soil is located within 50 feet of an
dmwmmmmhwmhmmmdﬁﬂmngw
mdmmmmmmmmmmmmmm
shall be oonducted to Tier 1 BSL. I the Soil i found to be noncompliant with this standard,
}hmit:hﬂlnotbahpomdmihapmpondduﬂmﬂmpnulmdlhmldhmdbe
properly disposed of (e.g., transporbed to a-Hoensod, permitted Class II or Class I landfill
in accordance with State law) or remedisted fo Tier'1 ESL standerds for the tested

17.66.070 - Administrative Conditional Use Permit for Sefl Importing

A. An Administrative Conditional Use Permit may bo issued in accordance with this chapter a8
set forth in this section (In Het of Sections 17.52.480, et seq.).

B. In the districts specified in this titls, an Administrativo Conditional Use Permit may issne for
Soil ¥mporting provided the proposed project is does nat require the preparation of a new
environmental impact report pursuant to the Califorkis Environmental Quality Act (CEQA).

C. Ifthe proposed profect requires & new environmental impact report, it may not be spproved via
an -Administretive Conditional Use Permit, but the project .proponent may, epply for e
Canditional Use Permit in accordance with. Section 17.54.130 and this chapter. .

17.66.080 - Specific Findings for Administrative Conditional Use Permit snd Conditionsl Use
Permit

An Administrative Conditional Use Permit or Conditional Use Permit may be issued for Soil
ImpMm]y;fthcmmeduummwqummeSeuﬂmlﬂﬁmomdmmim
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WUUMhSoﬂWaWIT,M!M(WmLuM
and the following additional findings gre made: "

A

Fl
Q.

H.

The amount, design, location, and the natare of any proposed Soil Importing is necessary fo
establish or meaintain'sn Agricultyral Use presently parmitted on the property in acoordance
mmnmwmmos.moumlmsdfﬂmﬂm
mmwﬂﬂmeubchﬂcﬂmm umhnwpuhlinhulﬂ:.
and safety, ‘will not result in excessive deposition of debris or Soll sediments on. any public
right-of-way, or impeir any spring or existing wateroourse, or advarsaly affect the existence of,
or habitat for, special stxius spotics under the State or Federal Bndangered Species Acts.
wwﬂmmmmmmmwmﬂm
resources, end minimize erosion‘impects.

For Soil Importing sssocisted with & new Agriolturs! building on & dsvelopment sifs, the.
subgect site shall be one that is the most appropriate for the Imported Soil in compatisen with
mmwmmmmmmmmﬂ
regulations eppliosbls to the propesty.
mwmwmwﬂnmunmmnﬂ
existing topography of the site a4 xmuch as possible, and should not eroste a significant vidual

change. .

Soil Tmporting conforms $o any appiicable Genaral Plan or Specific Plin policies; and

The Soil proposed for Import has been tested / screened as required and conforms to the Tier 1
mhmmwmmuwwuwm

Permittes has submitted a iruck traffic plen that adequately mitigates impacts from truck traffic
generated by the proposed Soil Import.

ITWHMMCMMWWUnMNW
e Permit .

A.

Suﬂwmuhpmmwhm”ﬁyhmb&hmm“
Uupuuﬂypnﬂmdmﬁemhmadmwﬂwnnﬂosm.
Section 17.08.040 or Chapter 17.26 of this title.. - |
mmmmwmmmmwmmmmm:
memmmmmmm 'Ihﬂmuﬂngnooummﬂmmbo

1. Wuhmﬁmawmmwmm .

2. mwmmm.wmmwmmmm
.permittes (e.g, the scurco property, the shipper or o third party), that has been
independently reviewed by a Qualificd Profossional retained by the permittee,

C. The Screening Documentation must inclnde certification from the Qualified Professional that

'l s

the Scil does not exceed Tier 1 ESL.

) s«mnmmmmummmmsmmdmumhm

review and sudit by the County st any time, up to four times per year. If the review or andjt
MMMMWMTHI BSL, then the' County Code
Enforcement Division may initiato enforoament and sbetement proveedings and mey refior the
matter to other County, State, and Federal agencies. '
mmmmmumnmmm-mmm
Permittee shall obtain a grading permit, if spplicable.
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17.66.100 - Environmental Revisw.

A, mmsmmmmmmvﬁmﬂmm
B, The Planning Department shall be the lead agency for any project requiring environmental
review pursuant to the Californin Environmenta] Quality Act,

SECTION It

This ordinence shall take effect and be in force thirty (30) days from and after the date of passage
mdbefomﬁeqﬂnﬁmofﬁﬁem(lS)awnﬁuhmhlhﬂbepubﬂlhedmeWﬂﬁnmof
the members voting for and againgt the seme in the Inter-City Express, anewnpnperpubﬁnhedmthecumty
of Alameda.

Adopted by the Bogrd of Supervisors of the County of Alameds, State of Californis, on the
dayof 2019, by the following called vote:

AYES:
NOES:
EXCUSED:
RICHARD VALLE
Pregident of the Board of Supervisors
ATTEST:

Clerk of the Board of Supervisors,

By: .
Deputy Clerk

APPROVED AS TO FORM:
DONNA R ZIRGLER, COUNTY COUNSEL

By: N —
Deputy County Counsel



DRAFT RESOLUTION NO. 19-XX - AT MEETING HELD MAY 06, 2019

RESOLUTION OF THE PLANNING COMMISSION OF THE COUNTY OF ALAMEDA
REGARDING
AN ORDINANCE REGULATING SOIL IMPORTING WITHIN THE
UNINCORPORATED AREA OF THE COUNTY OF ALAMEDA

Introduced by Commiysdoner
Seconded by Couimnizrionsr

WHEREAS the County of Alameda (“County”) regulsies lend nses in the
upincorparated area of the County through various regulations including the General Plan, Specific Plans,
and Zoning Ordinanoe (Title 17 of the Alamada County Ordinance Code); and

WHEREAS the County’s land uio regolations govern the types of land uses that ere
pcm!ﬂedbyr!ﬁﬂormﬂiﬂmnllypunﬁﬁed;qnd

WHEREAS Chapter 17.06 of the Zoning Ordinance specifies the uses that are permitted
and conditionally parmitted in the Agricultural (“A™) District. Uses permitted by right include various
traditionally agricultural uses, such as a crop, vine, tree farm, truck gapden, plant nursery, greenhouse, or
horticulture and grazing, breeding or treining of horsés or cdttle. Conditionally permitied uses include, for
example, & sanitery landfill, composting facility, and peoking house for fruits or vegetsbles; and

WHEREAS Chapter 17.08 of the Zoning. Ordinanoe specifies the uses that are permiited
and conditionally permitted in the Singie-family residence (“R-1") District. Uses permitted by right
incinde & one-funily dwelling and a field crop, orchand or garden. Conditirmally permitted uses include a
plant nursery or greenhouse; and

WHEREAS Chapier 17.26 of the Zoning Ordinance specifies the uses that are permitted
and conditionally permitted in the Combining Agriculturel Use (L") District, which sllows limited
agricultural uses. ses pexmitted By right incinde various traditionally agricultursl uses, such as keeping a
limited mumber of livestock or fowl and grazing. Conditionally permitted nses incinds keeping additional
Mmﬁ&ﬁihﬁn‘ﬂﬂemﬂﬂﬁimﬂﬂuu“ﬁmp&ddﬁwﬂﬁmw
permitted ‘ase; .

WHEREAS. other chepters of the Zoning Ordinanco ostablish permitted and
conditionally permitted uses in those zsoning districts, including, for example, higher-density residential
and commercial zoning districts; and

. WHEREAS the Plomning Commission acknowledges thet some smount of soil
amendment or grading iay be required for activities that are permiited or conditionally permitted in a
pertioulxr zoning district; and that, accordingly, some amount of woil imparting is permitted by the Zoning
Ordinance to facilitate those pecmitted uses; and. -

. WHEREAS the County hay identified propertios that have been importing large volnmes
of soll for commercial purposes, particalarly in the A District, in 8 manner that doos 2ot appear to be for
traditiona) agricultuzel uses or pursuant to a conditional use permit for any conditionally permitted use,
and it appears that a number of properties are importing ‘soil while claiming the sctivity will someday
yicld a use that is permitted in acoordance with the Zoning Ordinance; sad



Planning Commission Resolution No, 19-XX
Soil Importing Ordinanoe
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_  WHEREAS sooepting high volumes of deliveries or disposal of soll is distinct from the
-Timited scope of scil -imparting required to facilitate permitted land uses Like traditionsl farming (e.g.,
grops, orchand) or building  house; snd

' WHEREAS importing'soil raises lend use concerns regarding traffic and road safety,
zoise, and potentisl -environmentsl {ssues such as truck emissions, dtst and comtaminated soil or fill
material; and

' WHEREAS importing soil can introduce impacis to groundwater, natural environthents,
topogrephic sesthetics, transportation and traffic to such a degree that if loft unregulsted, could result in
mmmmwmm-ﬁ

WHEREAS the Cotnty has a compelling interest in protecting the publit-health, sefaty,
mdwdﬁ:céfiﬁjreﬁdmh.ﬁﬂnmmd-qummm:themmdmﬁdﬁtb
WMMW@&&MWMMMM:MM

WHEREAS Section 15.36.050 of the County's Grading Ordinance (Chspter 15.36 of the
Alsmeda County Ordinance Code) includes an agricultural exemptibn, allowing certain grading activities
on property Zoned a8 agricultural without a grading permit. In order to qualify for such exemption, the
activity mmst “not result in a cut or fill the failare of which could endanger any.structure intended for
human or animal oocupanoy or any public or-shared adosss roadway, or that oonld obstruct, damage, or
cause an illickt discherge to any wetdroourse or other drainage facility” end mmat be “parformed in
mmmmmmmm&mmﬁm_ .

. exemption from the Grading Ondinanco does not xiske an activity-a parmitted land uso
under the Zoning Ordinanoe; and

_ WHEREAS comrespondingly, sny exemptions provided in this ordinanoe do not exempt
sny detivity flom complisnce with any other epplicabie provision of law, including, but not limited to, the '
Grading Ordinance. For éxample, activities that are exempt from this ordinance must nevertheless comply
with permit requirements of the Grading Ordinance where the activitibs wauld “résult in a cut or fill fis
failure of which could endanger sny structure intended for buman-or animal occupancy or any public or
shared accoss roadway, or that could obstruct, damege, or cause an illicit discheirge to aty watercourse or
other drainage fiility” or whers such activity was not *performed in acoordance with all applicablé laws,
rogulations, and ordinances of the county;” and -

. WHEREAS in light of the concerns noted herein, including but not limited to the
potential harms to the safety, health, and wolfare of the County residents and the envirorment due fo
unregulated soil importing, it is in the interost of immediately presefVing the public safkty, health and
wolfare to adopt this ordinanoe; and .

Quality Act, because there is no possibility that it will have e significant effect on the environment; is an-
sction by 2 regulatory agency for the protection of natural resources; and is an action by a regulatery
agenoy for the protection of the environment (CEQA Guidelinew sections 15061(h)(3)); 15307;. 15308);
and
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wmmmmcmdmmmumwwmmm

explicitly prohibit certin types of soil importing while implementing a process for ensuring the
protection of natural resoutces and the environment whea soil is imported; and

WHEREAS notioe of the public hearing st the Plaming Commissinn, was given as roquired

WHEREAS the public hearing at the Planming Cammission was held 'on Monday, May 06,
2019, at the hour of 6:00 pm, at the Alsmeds County Community Dovelopment Agency Public Hearing
mmanﬂWMAMMIw.MWﬂ

WHEREAS public testimony was received in wiiting and verbally, and entered into the
mmmmmmmmwumwm

' mnummwmwﬂmﬂummmwm
mmhhhmmmuhmmwﬂmmmm
Mmmwmwmnﬂhmmwm«ﬁum
safety aid welfro of the oitizens of Alemeda Connty.

by lew;and

NOW, THEREFORE:
unmmmuwmmmmmﬂnmm
MM&WMMWMWWMWMW
ﬁmhmﬂmdﬁnwauﬂhyMpawm
sections 15061(b)(3)); 15307; 15308, and does hereby recommend ldopﬂon of the Common Sense
Enmpﬂmndwwwmnouﬂofwm

BE IT FURTHER RESOLVED that this Comisgion does bareby recommend to the
demumwmmumwﬁhmdhm
Importing Oxdinance as per the sttached Drft Ordinance.

ADOPTED BY THE FOLLOWING VOTHE:

AYES:
NOE:

ABSTAINED:

mm,cmmwnmopmmm,md
memmmmcmmdmmm

Page 3
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Ohlone Audubon Society
A Chapter of the National Audubon Society

Alameda Coynty Planning Depertment
Rodrigo Orduna

Assistant Planning Director

224 W, Winton Avenue, Room 111
Hayward, CA 94544

Tha Ohlone Audubon Socisty agress with staif that sn ordinanca reguisting the practice of soit importing
In Alameda County should be sdopted. The practice of transpaiting fill has historically been
uncontrofled and has iikely exposed the environmant to harm to wikijife, wildiife habitat and to the
wetsrs of the State of California. Wa thank you for your efforts to remedy this problem.

However, we are not In agraement with the Staff conclusion that the proposed ordinance Is exempt
from CEQA. Ina letter from the Califomnia Departmant of Fish and Wildifs, Alameda County Staff was
informed that thare s high mmhl,fnr s\gnificant Impacts to endangared and other Special Status
Species. CDFW estimatas thet & minimum of 11 federslly and state listed wildiife spacias, and ut least 5
federally and state listad nathve plant speclntould be affacted. A full CEQA assessmentIs therefore
required by lw. in addition, we are concerned about the folbwlm.

+ Specfic utldlllns for the transport of fill Including the Inspection of fill, who Is authorized to
inspect and certify aach load, where the iad will be pliced, who will approve the project and
who will enforce the guidelines should also be outlined in the EIR document.

¢ Wafeslthat proparty owners who allow the transport of fill on to their land shouid be required -
to have a regulated Inspection and analysis of the fill to be transported each time transport Is
proposed. Each mledshould be subject to soli and location snalysis.

* Thcltmm::fthumdhlnnh cleatly outiined on page one of the Draft but we fesl that the

Ordinance as written does not adlqultdv describe how this Intent will be met. The regulstory
componant should be strict, tlear and enforcanble. As wrlthen It Is loose end ambiguous.



¢ Tha staif report was vagus on what should be dona with past transported fill that has not been
.regulated. We feel that historical transports shouid be included in sach evalustion procsss. The
standards for recelving an Administretiva CUP should aiso clsarly outiined.

Thank you for this oppartut_utvw comment.
. ’ , . ~ ..
\J&My 'aésfm-

Tarry Preston

Ohlone Audubon Soclety

Consarvation Cominittes
Mimpreston@comcast.net
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Water Boards
San l'rmohoo Bay Reglonal Water Quality Control Board

Sent via electronic mail: No hard copy to follow

April 8, 2019
Attn,: Chris Bazar, Agency Director (chris.bazar@scgov.org)
224 West Winton Avere, Room 110
. Haywand, CA 94544
Subject: Comments on the Proposed Alameda County Fill Import Ordinance
Deer Mr. Bazar:

San Francisco Bay Regions] Water Quality Control Board (Water Board) staff approoistes the
opportuity to review the March 21, 2019, draft of the proposed Fill Import Ordinance for
Properties in Unincorporated Areas of the County of Alameda (Ordinance).

Summary.
As is discussed below, wo are concerned that the Ondinance’s current text is not yet sufficientdy
protective of waters of the State and may result in significant impacts to beneficial uses of those
waters, incloding for wildlife habitat and hebitst for rare, threatened, or endangered species that
depand on aquatic habitat in unincorporated areas of Alameda Cotmty. To prevent potentially
_significant impacts to State waters and their sssociated beneficial uses, wo request that the
following revisions be made to the proposed Ordinance.
¢ Provide clear guidanoe on the need to identify jurisdictional waters in consultation with
the U.8. Army Corps of Engineess (Corps), Califrnia Department of Fish and Wildlife
(CDFW), and the Water Board, and should provide appropriate contsct information for
those agencies. The potential penalties for filling jurisdictional waters without requived
foderal and State suthorization should be ackmowledged.
¢ Augment the proposed use of the Tier 1 Scil ESLs as acreening levels for imported fill
soil with ecological screening levels to protect the listod species common to agricultural
lends in Alameda Courty. .
‘s Include appropriate protocols for sampling proposed fill soils and assessing the sample
results, o ensure that imported soils do not exceed acoepteble leveis of constituents,
e Address the potential negative impaots of fill soil placement on special status species and
their habitat.

D, Terey F. Yo, cins | Mices, MONTGOWIRY, nsouTive ormomn
1646 Clay L, Buite 1400, Dakiand, GA ISETR | wwra wetcrbomrts.oe. govieniranciosabey

[*I ]



!

M&w.wmw -2 Fill Import Osdinance

e Complote approptiate CEQA roview that addresses potential impacts to listed species and

Comment 1. The atent of the Ordinsnce shiould be expanded.
The intinl peragreph of the Ordinance presents tho Ondinance’s intent:

To regulate the importing of fill (fill material imported from other than verified cloan
Mm}wﬁnhlﬂdmmmmum»ﬂmlﬂ
cleanliness is verified by the County, potential impacts to sansitive spacies sro
addreased, and truck trips do not cause congestion -

Additional reasons fior the Ordinance should inchude: () to onsure that potential uman and
ecological risks are not transferred between properties due to the import of poltuted fill materials;
md(b)hmﬁnhmdmmunmtmudmmﬂuwﬂngﬂﬂ.

Comment 2. The Orviinenes’s text should, but does not yet, use the wotlds “All* and “soll”
cozeiztently, and cartuin definitions should be added.

mmhmulmhﬂmhmbﬁehpmﬂuof‘ﬂ'wmwnﬁrm
the import of “woil f11.” To clarify the material(s) covered by tho Ondinance, pleasc-add
definitions of “A0" and “sofl.” The Ordinance should also include s definition-of “agricultural
activities” and describe how those activities would be enhanced by the importation of fill soil.
The Ordinanos uses seversl acronyms that are not defined in the text of the Ordinance. Please
define all acronyms nsed in the Ordingnoe.

Comment 3. The Ordinance’s text doss not yat provide sufficient gidance to the regulated
community with respect te the legal stwtus intermitient and epheméral ersik channels..
The Ordinance’s text states:

“However, the Grading Ordinance still applies, and all ofher rogionsl (such as but not

Wwwmmmwmmﬁmwﬂm
Contvol Board), Willismson Act Contract, th,nﬂrednlnﬂulﬁﬂnpply

Whﬂeﬂwmmmﬁomedmcmlplywﬁh:du,nwhumwwﬂm
Watcr-Board andl other state and foderal ageincies, it doos not yet pravide guidence on the
restrictions on sol} importing that may. be itpobied by those agencies. In particular, we are -
conoertied that the Ordinance does not caution: the regulated community against the placement of
morhdnﬂm;maﬂnﬂmﬂdeﬁaSﬂhmdmdﬁoUl such as crooks and.

mm&mmhpﬁdﬁewmwhww&wh
which smaller creeks are regulated in the Alemeda County Water Course Protection Ordinarice.

M&WMMMI&HWMWM
Section 13.12.030 Definitions. . -
"Wm'mmmyomdlm“mmmmﬂmm“m
mdochmdﬂnwshwhchwﬂﬂowuoﬂmmulyﬁinhhﬂ!mﬂyinadqﬂﬁh
" direction and course or which is used for the delqrornhnpofwm
Natural chennels shall generally be limited to those by a solid Hine or dash
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and three dots as shown in blué on the most recent U.S. Geological Survey 7.5- -
mimste secies of topographic maps. At the discretion of the direcior of public worka,
fhe definition of natural channel may be limited to those channels having a
wutershod area of fifty (30) acres or more [einphasis added], and this definition will
be commanly used in the administration of this chapter except for those cases in
which the director of public works determines that the definition must be extended to
anﬂnﬂchmelwhhamammﬂﬂthmﬁﬂy(smmmmm :
prevent a condition which is a menace to life and limb, endangers property, is a
hazard to public safety, adversely afficts the safety, meorlmeubihtyofmhm
property, public way or drainage channel, or could adversely affect the water quality
of any water body or watercourse were the definition not extended to s particular
nmnzslubnmolwdthawmhadmbabwﬁﬂy(smm(mmmeodeg?-
200

mmmwwmm&»wmwm%:w&
less than 50 acres. The Cotps, CDFW, and the Water Board have jurisdiction dver ephemeral and
intermittent creek chentiels, regardless of the size of their watershed, Therefore, creek channels
that would be exemipt from regulation under the Water Course Protection Ordinance are, or may
be, subject to stute and federat jurisdiction, To prevent members of the regulated community -
from inadvertently placing fill in such waters, the Ordinance’s text should be expanded to clarify
thet the placement of soil in any chennels with defined bed and banks, any ponds, and any
wetland areas is likely-to require state and/or federal authorization, and that failure t obtsin
appropriate suthorization prior o placing fill in those waters may result in state and/or foderal
enforcement action. To prevent inadvertent violntions of state and federal law, the Ordinance
uhmﬂqudnﬂ:ﬂpmpuﬂrmmbavu;m:dwﬂmﬂdﬂhmﬂmofwmoﬂhmmof
the U.S. performed at sites at which the placement of imported fill is proposed.

Comment 4. The proposed use of the Water Boards Tier 1 Soll Environmests] Screening
Levels (ESL¢) slone to screen imported sofls should be augmented, where appropriste, with
ecological screening levels, beesuse Tier 1 Mﬁﬁammmﬁmﬂehmu
amd special stztue epecies. '
mmmmmmmmmwmwﬂmwm
Water Board's Tier 1 ESLs. However, the ESLa should not be used to deafine “clean” 11 without
additional metrics. TheESIJminmndedfbuwluaﬁngpoIMedpmpuden,mdthe :
concentration levels represant threaholds in soil and groundwater that present insignificant risk or
concerns (e.g., odors) to humans, upland terrestrial receptors, and aquatic water column
receptors. The ESLs do not address the potential erosion of soil/fill material, dissolved transport
in stormwater, or the potential pollution of wetland/stream sediment.

The Ordinance should be-revised to include a definition of acceptable fill. The ESLs may be used
fo determine “acceptable” fill for placement in upland ereas provided that: (8) no material
oléssifigble as a hazardous waste is imported; (b) any materiais placed at the surface ere
compliant with the polychlorinated biphenyls (PCBs) Total Maxirhum Daily Load (TMDL)
(Water Board 2017); and (c) tho fill materlel is not placed in or idjacent to any sensitive
environments (e.g., wetlands; riparian cotridors of mity ephemeral, intermittent or perennial
streams, or the siream channels; or endangered specics habitats).
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o rural and. agrioultural eress, contaminants in i1 soil miay pose & signifioant risk to aiimals,
inoluding listed species. Special status gpecies, such as the Califtrnia tiger salsmander (CTS) and
the California red-legged frog (CRLF) commonly breed in natural ponds or stock ponds on
agiicultural property and forage in oreek channels. Some agricultoral lends in Alsmeda County
include designated critical habitat for species listed under the Fedeéal Endangered Species Act.
Levels of contaminants in soll that pose negligible risk to humans may be toxic to CTS and/or
CRLF or inhibit the successfhl breeding of these species. Therefbre, at any sito at which  °
jmported fill may be washed by precipitation into creeks, ponds, or wetlands, the cleenliness of
protective of aquatic specics, incinding special status specics.

Prior to receiving permission to impost soil to en agricultural propesty, the property ownet.
should be directed to have a biological assessment performed o identify the presence ef any
sensitive hiclogical receptors, such as riparian habitats, ponds, wetlands, or special status
species, including the presanoe of critical habitat for a special status specics. If special status
species aro présent on ar adjacent to'the proposed fill import site, appropsiate soil constituent
screening levels should bo sclectsd to prytoot the listed species from constituents that may be
transported irt sediment or leachsd from sediment into hebitat for hose species. In addition to
identifying sppropriate screening levels, the biological assessment shonld exemine the ways in
which habitat may be compromised by the import of il (6.g., placing fill aver turrows that are
m@dh'@ﬂ.@ﬂ.ﬂmﬂuwﬂmﬂubwhgcﬂn}%hﬁmwby
special status species may be nogatively impacted, the property owner should bo dirccted to
conmlt with CDFW énd the U.S. Fish and Wildlifls Service.,

We aro also concemed by text in the Ordinanoe that refers to “Tier 1 ESL levels or as modified
by the DTSC or tho RWQCB.” This text ig ambignous and does not reflect the procedures nsed
m.mmmumnmdrmsmcmmsc)hmmuhﬁn
development of tho BSLs, which have been developed by the Water Board. Weter Board staff
revises the ESLs periodically to reflect the most recent acientific undesstanding of substance
toxicity end the fate and transport of potentisily toxic substances. We are not aware of any other-
means by which ESLs would be modified.

Text in the Ordinance slso refers to-soil that ig “rémediated to Tier ] ESL standards.”Soil
rempdiation is conducted under the oversight of DTSC and/or the Wtar Board. Remediation of
soils is outside of the scope of the Ordinance and references to remiediation should be remoied
from the Ondinance. .
Comment 5. The guidance for the importation of asphalt grindings in.the proposed
Wmmmmammmdmm

The Ordinande does not restrict the importation of asphait grindings to agricultural properties.
Water Board staff requests that fhe Ordinance be revised to restrict import and placement of
recycled materisls, guch as asphalt grindings, to situstions jri which the material is placed in 8
mismer that does not croate a risk to human heaith, the environment, or water quality. Asphaitic
oil contnins high concentrations of polycyolic atomstic hydrocarbons (PAES) thet typically
exoped the Tier 1 W)Esh.mphdhswmdmmmﬂlmﬁoﬁdhbhb
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Comment 6. The Ordinsnce should inciuds, but does not yet include, a protocol for
developing & sampling plan cspable of establislifng beyond a reasonable doubt that
imported soll s spfficlently clesn (“acceptchle®) for placement in agricultural lands.

The Ordinance does not yet provide guidance for assessing the cleanliness of soil proposed: for
importation to agricultural linds. Ini assessing contaminant levels in soils, it is stancard practice
to specify tho minimum sampling density necessary fo establish that the soils have been .
sufficiently characterized. The Ordinance does not address the following, which.are stendard
procedures in the evaluation of soils: ' '

» Requived minimmim ssmpling denaity; . _
¢ A protocol for determining that sufficient samples have been collected to adequately
characterize constituent lovels in the soil;
s The list of analytes that zust be tested for in the soil;
» ‘The analytical methods that are considered acoeptable for assessing the concentrations of
conterninants in soils; _
‘. Pmtomhtumﬁnamsinsdﬂnwhmmntbndrepmﬁng!imiﬁmhighnthm
’ wmmmmmmmydmmmm
wﬂi(e*,mpacmﬂmqehehqmnmmmm..mh_ -
» Acceptsble quality essurance/quality control procedures to ensure thiat the data are of
sufficient quality.to be used in screening soil fur use as imported AL, '
e Spocification of the level of certainty required for concluding that soil has met the
appropriste screening guidelines (¢.g., whether an 80 percent upper confidence interval or
a 90 percent upper confidence level would be en accoptsble metric for comparison with
sppropriste screetiing levels). )
Watet Board stafY are familiar with two profoccls that may be of use in improving screening
protocols in the Ordinance: (a) the Alameda County Departmént of Environmental Health —
Local Oversight Program’s August 1, 2018, Fill Material Characterization Guidance; and (b)
the Hawai'i Department of Healths October 2017 Guidance for Soil Stockpile Characterization
and Evaluation of Imiported and Exported Fill Material. : S

Comment 7. The Ordinance should include, but does not yet inclnde, 2 protocol for.
selecting the constituents that must be snalyzed for in sofl ty ensure that imported soll is
xuﬁl_:lenﬂydamformunqﬂeulﬁmlhnds. :
The Ordinance should, but does not yet, describe how to determine which clements and -
chernicals must be included in the list of analytes to be measured in soil proposed for impot to
agricultural Jands. The text does desaribe required analytes in goil imported fiom agricultural
lﬁdsmhpmdﬁom_mndjwwmwmmwinmhofm
discussionsis incomplete.
The Ordinances tequires that soils that are.derived from a source that hes boen in agricultural
jon in the lagt 50 yoars must be analyzed for agricultural chemioels (fiwtilizers,
herbicides, and pesticides). We would like to note that residential ereas with lawns and
‘commercial properties with landsceping are also likely to have residued of fertilizers, hetbicides,
mdpﬂﬁciduhnﬂs.ﬂ:b,inﬁedbumofmviﬂingﬂuwﬂfm_m;nlevwmﬁntmuh
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the Don Bdwards National Wildlifis Refiige, we have obsorved that the upper two to three feet of

mwh@mmﬁmmmmmﬁnmmmm
phemmarlthwmtto aquatic habitat,

mommumumﬁdnﬂndjwhn&uny.mmamdmmmbe
snalyzed for ssbestos and lead corttamination, This list should be expanded to include copper,
which is present in many hrake shoe formulstions and is highly toxio to aquatio life. Soils
adjscent to roadways should also be tested for petroleum hydrocarbons and combuation
byproducts (e.g., PAHS). mmwmmmmmmw
10 roadways should be tested for PCBs, which were a constitment of transfbrmer fluids for meny-
years. Finally, since ninintenance crews often use herbicides to control rosd side vegetation,
-these soily' should be analyzed for herbicides.

mmmwmmmummms of 3, In the
discussion of solls near roadways, suggests that there is an ESL, for asbestos. However, the
hazards posed by sirbome asbestos fibers differ from those of typical ahmiuln&lmudmﬂu
ESLas, 80 asbestos is ngt inoluded in the RSEs. Infarmation regarding: the regulation of eitharns
Mhmmmmmmmwmm
hazardous wasts is aviilable from the Departmesit of Toxic Substancés Countrol.

WMMMMMWMMNW
dunﬂyumvdogudmnemﬁomlktofmdyuhbeubmdhm
soils. Unless specific documentstion exists for s given soutce of soil thet rules out some classes
of coniaminents, sofls should be screened for a full suite of metals, volstile crgenic compounds,
semi-volatile crganic compotnds, polyaromatic hydrocarbons, l'CBs,puﬁmdu,hﬂbMdu,md
fertilizers. The full list of analytss presented in the Bengficial Reuse of Dredged Materials:
Mmsmwmmeum Draft staif report (Regional Weater Quality Control
mmmumnmmmmmumw .
exclude the ikely presence of a class of contaminants in a soil sctirce. Such documentstion may
include Phase 1 end Phase 2 Environmental Site Assesaments of the proposed souroe site.

Comineat 8, The Ordinance should inciude, but doey not yet include, s profocol for
mwlﬂmmmmmuﬁmmm@
- negatively impset habitat quality «t the recelving site,

huﬂdiﬂmhmuninsnﬂlﬁthmﬂﬂevdlofdmdchmm&n&dmmeﬂnﬂd
set requirements for trash and invasive plant species soedstocks. To prevent imported soil from
w-.mmmmmmmmmuu
hnpubduldounntoomdnduﬂﬂomtuuhormmmmm“ '

many developed areas of the County. Sail exported fromi these areas may contein a
mmammmmmmmmnhmmmmm
new sood stocks from invasive species into hebitat at the fill site and compromise populations of .
native plant species. Tho Ordinance should include protocols that mininvize and avoid the sproad
of invasive plant seed stock. -

Comment 9 mmwmmmmﬂwmm
wlﬂﬂnﬁemmmhsdulpnﬂond“ﬂmhnorﬂ)nrﬂnﬂhlmpaﬂhnu
Liceased zad Permitted Reteiler or Wheisialer.
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The&d:nmedounﬁrqmmﬂﬁbehﬂadiﬁthimporbdﬂmthemmg
duisnmononfloﬂmmpomdﬂomaﬁnmndmdemdMumWhom

Howover, technical bases for thisse exemptions are not provided. |

Bmmuofﬁe&mhnﬁmofuﬂuﬁdmdhﬂiommhhﬁmsoﬂmdhmmh
Bay Aroea, the chemical compositions of soils can vary significantly over relatively amall .
" distances. In addition, some Bay Area soils have elevated lovels of metals that are toxic to
wmﬁudmdymmﬁmmmmmammmm
and thallium. Jn subregions in which elevated levels of these metals occur in soils, the local flara
snd feuns have often adapted to thess metals over many generations. Moving soils fom sucha.
ource area o an grea that does not contain elevated levels of some of these metals is likely to
have a negative impact on flora and fauna at the fill locgtion. Therefore, soils that are moved to &
nmadjwmtpmpaﬁylhonldhetesﬁed.ﬂamm.hﬂaﬁ:ﬂmﬂematﬂnﬁm
commonly elevated in some Bay Ared locations.

umndndpmmdmﬂmmwhnhdmdnﬂdomﬂwmmdhhpom
toxicity o special status species. Unless retailers and wholesalers have data available that
-demonstrates that constituents in-the soils do not excesd acceptable concentrations for safe
upomofmﬂshﬁummﬂ&omﬁuewmnhmﬁhmdmvﬁfymmlm
to use in potentinl listed species habitat.

Commtl&mmdhmmmwhdnhhtmmae.nwm
m&ewmammhmbﬂmmmmmnmmﬂy
clean.

Tl:eOnlinmmquma dommﬂhmbyaﬂmedﬁeologmtorquhﬁedpmﬂemomlofﬁﬂ-
cleanliness.” However, the text does not yet provide guidance for how to identify qualified |
professionals with expertise in soil sereening for use in special status specios habitat. Proper
screaning should be conducted by profisssionsls with sxperience in toxicology, anelytical -
chemistry, and statistics.

Comment 11, The Ordinance must be appropriately reviewsd in conformanse with the
Californiz Environments! Quality Act (CEQA).
The County is proposing to satiafy the requirements for review under CEQA by referencing the
Catagorloall!xumpﬂm from review under Sections 15307 and 15308 of the CBQA Guidelines,
lmmwwwmedNahmm
Class 7 consists of actions taken by regulatory sgencics as authorized by state law or
local ardinence to assurs the maintenanoe, restoration, or enhancement of a natural
resource where the regulatory process involves procedures for protection of the -
envirgnment. Exeriples include but are not limited to wildlife proservation activities
of the State Department of Fish and Gsme. Construction ectivities are pot included in
- this exemption.
1mmwmmwmwﬂﬂmmnvﬁmt
Class 8 consists of actions taken by regulatory egencies, as authorized by state or
local ordinence, to assure the maintenance, restoration, enhancement, or protection
of the environment where the regulatory process involves procedures for protection
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of fhe eavironment. Construction activities and relaxation of stendards allowing
environments! degradstion ere not included in this exemption.
As wenoted sbove, the proposed acreening lsvels and exemptions from analysis are not
1o justify use.of the proposed categorical exemypitions.
o addition, the placeinent of 5l material to dopths of 3 feet is likely 0 esilt in the take of Histed
specics. CTS, Alameds whipmake (AWS), and CRLF spend large portions of their life in ground
squizret Burrows. The placament of fill over burrows will entomb any specis present in those -
‘burrows. Fill is likely to have a similar negative impact on burrowing owls, which are a
California species of special concern, in ground squitrel burrows. If imported soils are siot
wmmmmmmmbﬁnwmum
harnful to spocial statns species.
Categorical exemptians ere ot applicable when where thore is s resonablo possibility that the
activity will have s significant effect on the environment dus to wnmsual ciroumstances (Section
15300.2(c)). The potentislly significant impects to special ststus spocies axo & significant effect
on the environment that makes the draft Ordinanoe insligible for a catogorical exetption froin -
CEQA review.
W recommend that the Ordinmmoe be revised s desoribed in the preonding comments aud that it
receive appropriate review under CEQA. .

Clese
Please contsct Biian Wines of my staff at (510) 622-5680 or y:jx. wines @rvaiest ce gov if
you havo sny-questions or would like to discuss this matter farther.
) Digitally signed by
C o Kelth H. Lichten,
p—r=e - Division Chief
Date: 2019.04,08
et Lict, Chie 18:03:20 -07'00



Date:  Apri 8, 2019

To: CVMAC and Planner Rodrigo Orduna.-

From:  Bruce King, 3127 Terry Court; Castro Valley CA
Subject: Comments on the Proposed Fill Importing Ordinance

The proposed Fill Importing Ordinance does not adequately address the environmental problems
caused by soll dumping and the needed controls. The ordinance as proposed could easlly result in
lasting damage to cresks, riparian aress, native wildiife, and spacial sistue spacies.

Environmenial Review. The County nasds to conduct an environmental review of the proposed Soll
Importing Ordinance under the California Environmental Quality Act (CEQA) to ensure that blological
resoyrces ére protected and snsure that ordinance Is consistent with requirements such as the County
pians and ordinances (e.g., Counly of Alameda General Plan, Maasure D, and WPO). Potentlal effecis
to the environment from the proposed amounts of sbll to be Imported need to be datermined and
appropriste controis need to be incorporated befors a final ordinance is resolved.

Btream identification and stion. The ordinance nesds to cover identification and appropriste
protection of ephemeral, intermittent, and perennial streams and wetiands.

ateroourse Protection Ok PQj. Elements of and means to snforce the Alameda
County WPO nesd o bs inciuded In the Soil importing Ordinance Inciuding WPO requiremsnts
{o esteblish-a minimum creek setback, estabiish a final setback thet includes riparian areas and
riparian areas that may be restored, and to not “develop® within the setback inciuding the
disturbance of natural materiais. The WPO has some examptions for “agricultural operations,”
but dose not generally have exemptions for other activities or.ex¢mptions based on the land's

zoning designation.

o Federal and State Jurigdiction. County approval of large soll flil projects shouild be subject to
review by state arid federal wildiife agencies. The ordinance needs to cover ephemeral end
Intermitient creeks and must provide landowners seeking a county permit clear guldance on the
nead to Identify state and federal juriedictional waters in consultation with the U.8. Army Corps
of Enginesre, Cailfornia Dapartment of Fish and Wildiife, and the Regiorial Water Quality.
Control Board, and should provide appropriate contact information for thoss agencles.
Landowners should bs wamed of the potential penalties for placing dirt fill In jurisdictional .

‘waters without federal and state parmits. :

Page1of2



The amount mmmd ﬂl lhould bsgrntlndueﬁd the nead for and impld: of the fil shoukd be
assessed, economic incentives to import fill solely fo generate Income shouid be minimizad, and the
County should have resources to do Inspections. :

nimizs Economic incentives. Thurolummﬂmndnllnumforrurllhndomnb
Importﬂl without any legitimate agricultural purposs. The curfent draft ordinance could aliow the -
dnpﬁoflmporhdﬂlltqmaehﬂvcfuutllammmampolm.ampplma,ooomm
{$160,000) per acre. Ths total allowed fill thickness or flll depth should be greatly reduced (e.g.,
ohmidmtmdﬂInuhunr1500wblcyardlporm).Apgllunhlhouldbomqulmdh '
demonstrate the need for and an agricultural connection to fill.

A Conditictial Use Permit and certification of soll elamllmn must be required for amourits of fll
‘greater than 10 cublc yards per sone per year. '

Ruouuumomam. RM f..:anyonlnndl lmll ater Management Lands are both more
sensitive (8., special statis spacies) and more vulnembis {e.g,, slopes are’grester In much of
the RM [ands Iaadlng {o.greater erosion and stream impacts). The Soll Importing Ordinance -
naads to balanoe the legltimate needs of egriouliural iandowners in RM land with the iricreased
potential for harm. Additional fill should on these iands should have grester restrictions or.not
thmomu.mmﬂdhpmmodnud and sssessment to ensure there are
no significant environmental Impacts. Note that 1o requirements to assass or protect the habitat
mfndudndhtrnwmntpropoudnqulmmmmwlﬂllon'R':onIngdlltrleu :

Qmmm-wmmomlbnmﬁforwluuﬂon of crops, processing or
production facliities? Prior to approving the permit, the counfy agency shoukl examine the
existing condltions of topography, soli types, watercourses an riparian aress to snisure that the
snvironment s not destroysd. Other areas of consideration inciude: the area Impactéd In -
relation to the parcel size, siope, depth of fill, percentage of and method of compabtion. is the
ummummmmmmmmmdmmwmnmmummm
or Industrial alte, road grading or sxcavation)? What will be the volurmie of truck traffic on County
maintainad roada, and the Gross Vehicle Weight for sach load? Does the proposed delivery
route aliow for vehicies of this GVYW? - ]

The County shouid charge a staridard fee per ton offlltnenwr
regulatory costs, aciditional code enforcament staff and Inspectiona, and road maintenance. For’
sxampis, nSoIlquhFacmtyFum‘uﬂ per ton Is charged countywide at commercial
landfifs. There should be an on-siis-inspection before lssusnce of the CUP; quarteriy
Inspactions of landfill operstions to ensure thet regulations are being complied with before
sxcassive quantities of fill accumulate; unannounced inspections up to ons per manth; and sign-
off by the county Local Enforcement Agshcy sfter completion of the fill operation.

mm_gm Requirements and criteria nesd to be Included in the Soll Importing
. Ordinanos to.identify and protect sensitive species. Blological surveys are needcd of dumping
arsss for sensitive wilditfe and plant species, and no permite shoukd be lssued for soll importing
that would harm or cover habitat for protected or sensitive species. Even smailer quartitiss of

per acre fill might have significant impacts.

Comments from Bruceé King on the Propoud Soll importing Ordinance Page20f2
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CASTRO VALLEY MAC MEETING  PROPOSED SOIL IMPORTING ORDINANCE APRIL 8, 2019

Good Evening MAC Board Thank you for your time
My name Is Diana Hanna a very Jong tims resklent Wing on Agriculture land in Cull Cenyon

10142 Cull Canyon Rd. Castro Valley
My concerns sr many regarding the dumping of soll s our rural/Ag land. To liste few.

L uglﬂmuhndhnpomofmlltomphmmpwll,mllrnnehroads,ﬂlh;éf!uuhout
areas, cultivation of crop is part of taking care of a rench/farm. '

2. mw:lhﬁmdmbmmdmmmnlchuwnﬁlmummmmmd.bns,
Invesive weeds and more'ls UNTHINKABLE. If we want to protect our
land/environment/humans & wildiife, make these developars dump st the Landfills.

3 Onmwllmunhamﬂmmmdwmeetﬂerlsmmnd!rdsbefwea )
rencher/farmer/rural landowner hes soil dumped on their property.

4. omlnpmorFlmmmdullmauwmmmmmﬁhumszoamyu(s:oo
per truck load) for ciean soll &upwsmmvdhrlolINDTCEHHFlEbuehn. Enach foot of fill
per acre (1,600 cu yd) can ganerste $30,000 In tipping feas. The County drsft ordinance could
allowﬁndepﬂmflmporldﬂllmmlel\Efutors,DODwvd(Slﬁﬂ.mnﬂ'lm Therels e
strong financial Incentive for rurel landownars to Imporl:so!l without any legitimate agricultural
purpose.

5, Even If sofl Is clean dumplulspnlmll damaging to Native plants,grasses,insécts, riparien
areas, tributaries, & wetlands lwlldllfauhn burrowing owls.

6. Thumuntofdammtnourmlmadsmmmmdw:ksdrhﬂn;unﬂmlsqmlm
E,BMl:rﬁlps

7. Ihopemyonllnuﬂmdhﬂlkmmmwwthilmlﬂhrﬁummmm
Dapt. of Fish and Wiidiife. mbmrmmmrldomtmhowﬂnpmpondmum
Draft could ever be l_pplb\nd PLEASE DON'T ALLOW THE DUMPING OF UNTESTED SOILORTD'
ALLOW MORE THAN 12 INCHES OF SOIL PER ACRE. Thank you

O

Y
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Apii 8, 2018
Alemeds Counly Planning Depariment
Orduna

Rodrigo

Aasletent Planning Director

224 W, Winlon Avenus, Room 111
Huyward, CA 04544

Re: Alameds County Soll Imperting Ondinanpe

The Alameda Creek Allgrios supports tié adoption of a soll Importing ordinance to address the
problem of Ficlt landfills and maseive ecll importing In unincorporated Alssnada Gounty,
sctivities thet are causing potential harm b vwidiis habitat, grourndusster, and cresies. W
encourngs thé Alemada Counly Plerming Depariment fo strengthen the draft ordinanes, whish
cuently does not edequatly protect sensitive native wikiiife and streams.

The proposed ordinacice s not ontegorically @mempt from the Caifomis Environmentsl Quaity
Ad, 13 the Planning Department dialms. Tha California Department of Fish and WidiNe
infermed your agency in a February 7, 2010 latter of potentially eigrilfioant impacts to
sndengared, threstened, and sanaitivs wikiife and plant species from =oll imparting suthorized
by the County under this ordinance. COFW notified your agenay of potentially eignificant .
impaots to et jeast 11 fecarally end stabe fetod wiliife species, and at lagst 5 fecarmlly snd ctate
listed native plant specied, Alsmeds County |s required under CEQA fo prepars a putli ,
Mmmnmmmmmwmmmmm
mwgmmmmmm.mcwmrmdnummmmh
categoricsl axemption standards of CEQA §15037 and §15038, sinos there [s a ressonabls
possibiity thet the activities authorized by ths ordinancs may have a significant efieot on the

Az far o8 the substancs of the ordinance:

Agriculwel isnds accepling significant volumes of sofl imporis should be required to pay for
blsiogioal survsyn of dumpihg areas for sensitive wikdife and plant spscios; :

Mo County permits shoulkd be lssusd for soll importing that would hemm or cover habllit for
protected or sensiive spacias without sdequate miiigation approved by-CDFW;

Any County approval of lenge sofl ] projects should be subjact fo review by siate and foderal
mpmbm.mhmuwumdmmmmm

“Tha ordinance should not exempt ephemeral snd Inlermitient oreeks, since conlaminants and
Wmuulmlnwmiwmummanmwmm
lerper tiibutsries and degrade water quallly;

The ondinance should not éxempt piacement of asphakt grindings without buffer areas fo prevent
mmwmmmw-mwmmwmm
Condrol Bosrd on adequate bisfiers and measures to pravint ieaching of saphell Into waterwmys;




The ordinance shoukd provide landowners seaking a county soll importing permit olear guldance
on the need 1o [dentify state and federal jurisdictional waters in consultation with the U.S. Army
Corps of Engineers, California Department of Fish and Wiiditfe; and the Reglonal Water Quality
_Control Board, and should provide appropriate contact Information for those agencies,
Landowners lhculd ‘be wamed of the potential penalties for placing dirt fill In Jurisdiotional
waters without federal and stais permits.

Sincerely,

Jaff Miller, Director
Alameda Creek Alllance



_GAVIN NEWSON, Govemmor
CHARLTON . BONMAR, Dirsolor

L fxi@-
' . Bay Dela Ragion

Communhy Development Agency
224 West Winton Avenus, Sulte 111

Hayward, CA 045844
Dear Mr. Ordufia:

Subject: Draft S8ofl importing Ordinenoe, Alameda County

The Caifomnia Departmént of Figh snd Wikdiife (CDFW) has reviewsd the dreft Soll imporiing
Ordinance {Ordinance of Project) proposed for Alarneda County. COFW understands that the
drait Ordinance wouid replace the existing ordinancs in order to provide updated aoll imporing
standiards for tha protection of [and and wetsr (underground and susface), sensitive species,
and nelghiceing properties.

{County) prepal

Junuary 22, 2018 hearing, the propossd Ordinanoe Updabes are being reviewed for potential
impacts o the environment as required by Califomnia Environmental Quallty Aot (CEQA) with a
draft inftial Study. The County Staff indiontes that the draft inttisl Study is anBolpated to
result in a Negative Declaratien, ng that ho signifioant impacts to the snvironment woulkd
resusit from the proposed Ondinance updates. :

COFW ls a Tnmies with responsibiiity under CEQA (Pub. Resources Cods, § 21000 et

REGULATORY REQUIREHENTS
Caiffornia Endangered Speciea Aot end Native Plant Prolection Act

COFW has discrsticnery suthority over aciivitiss that could resutt In the “take” of any spacise
Wumu.mm.wmmhcssummemma,;m

Conserving California’s WAldlifs Since 1870
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et saq.) or rare species under the Native Plant Protection Act (NPPA). (Fish and Game Code, §'
1000 et seq.). A CESA permit must be cbtainad If the project has the potential to result In “take®
of plants or animals listed under CESA, elther during construction or over the lfe of the project.
lasuance of a CESA permit Is subject to CEQA documentation; the CEQA document must
specify impacts, mitigation measurés, snd a mitigation monltoring snd reporiing program. if the
Ptcject will impaot CESA listed species, sary consultation ls encoursged, as significant
gn:dlllmtlonlt n to the project and mitigation messures may be requirad In order {o obtain &« CESA
mit. '

CEQA requires a Mandatory Finding of Significance if a project is Kkely to substantially restrict
" ftis range or reduce the population of a threstened or endangered spacies, (Pub. Resources
‘Code, §8 21001, subd. (c), 21083; CEQA Guidelines, §§ 16380, 15064, and 16006). impacis
must be avoided or mitigeted to jess-than-significant levels uniess the CEQA Lead Agency
-makes and supports Findings of Overriding Consideration (FOC). The CEQA Lead Agency’s
mo;;angt_dlmlnm the projéct proponent's obligation 1o comply with Fish and Game Code

Leke and Streambed Alteration ) )
COPW requires an LSA Notification, pursusnt to Fish and Gams Code saction 1800 et. seq., for
"project activities affacting iakes o streamns and sesociated riperien habitat. Notification ls
réquired for sny activity thet may substantislly divert or obstruct the natural fiow; change or une
mateia! from the bed, channel, or bank Inciuding associated riparian or wetiand resources; or
deposit or dispose of material where it may pass info & river, lake or stream. Work within
ephemeral streams, washes, waiercourses with & subsurface flow, and floodplaine are subjent
to notification requirements. CDFW will oonekier the CEQA doouient for the Project end may
{esus an LBA Agresmant. CDFW may not exacute the final LSA Agresment (or Incikiental Take
Permit) until It has complied with CEQA as a Reaponsible Agency.

BIOLOGICAL REBOURCES

CDFW commends the County for addressing the increass in soll Importation within Alsmeda
County and for taking action fo protsct the environment. However, COFW aniicipatas that
significant impeocts to the enviranment will result from the proposad Ordinance since the ereas
covered underthe Ordinance are knawn to provide habitat for state and faderally lsted species
and other special-stetus spacies. Sultable habitat s present within unincorporeted Alameda
County and the other areas affscted by the Ordinance for the federaliy and state threatsned
Califomnia tiger salamander (Ambystome oailforrienas) and Alameda whipsnake
Interails euryxanthus), federally endangered and state threalened San Joequin kit fox {Vuipss
macrolis mutice), siats threatened Swainson's hawk (Buteo swainsonl), Fully Protected Species
golden eagle (Aqulfe chrysaetos) and white-tallad kite (Elanus leucurus), state Species of
Special Concern American badger (Taxidea taxus), pacific pond tuitle {Actinemys marmorata),
western burowing owl (Athene cunicularia) and loggerhead shilke (Lanius fudovicianus),
fedarally fhreatened and state Spsoles of Special Concem Callfomniia red-iegged frog (Rane
: 88 wall as other speciai-atatus wildiffe spacies. Sultable habitat sxists for several
special-status piants such as the fedsmally and siate endangered iarge-flowsred fiddisnsok
(Amsincids grandifiora) and stale endangered Livermore tarpiant (Delnandra bacigaiuplf) as well
ga 8an Joaquin spasrscals (Extrip/ex joaquihana) and brittisscale (Afrip/ex dapresse) which are
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included on the Califortia Native Plant Soclety (CNPS) Inveritory of Rere and Endangered
Plants st 18.2 (rare, threatened, ¢r andangered in CA and eleswhere), and Congdon's tarplant
(Ceniromadia paryl esp. wmmwmmhntmpsmmmmu(m
andangerad [n Californis). - .

rlndemhdulnﬂulgr“mdmwuo 'lgl')ml:n:wrulmummnl
mportation sotivities heavy squipment/vehicie wirikes; bumrow pse aseccisted with
sarthwork, removal of vagstation or burial of vagetation, serthwork aotivities at tha Project site
resulting In crishing or suffocation, sntrapment and dsalocation of indivicuals;
mmwmqm-mMmmmummmdmmmm
habitat; antombment of individusis from depasition of stookplied eoil over occuplad burrows, and
during vagetation, top eof, or eoll compaction, and deveicpment of acosss roads. :

mmlmmumolmpauumofmmmmmmwm

speciss relgted to femporal losses, increased habitat fragmentation and edge effects, and the
Project's inoremantial contribution to cumulative Impacts. Theee potential inpaots inolude siress
reaulting from noise and vibrations from ground disturbancs, equipmant operation, and traffio;
stress resulting from capture and ralocation; increaecd mammmm
introduction or spread of [nvasive species; -ndlmu-wmdhchduobdhbhomomhm
wmmmumlmmmummMmmmm
vegeiative growth, inoreased poiiution, incressed competition for food arid space, losa'of -
MMMWMMaMr.mmmmmmmM
vulnerabliity to predation. individuals dispiacsd due o habitst loss and degradation may be
unabie to survive In adjsoant aréas If these aress are at carrying oapacity or are unsuitable for
oolonization. Therefors, CDFW adviess a Negative Dedlaration is. not appropriate for this Project.

Agditional COFW Jigisdiolion -
mmlmmwmmmm identiying potential Project Impacis,
which throuph compliance with Fish sind Game Code and the Calfomia Code of Reguiations,

.wwldbnmnldadorrrhlmlnd

Fudy Protecied Species
cDFWhu]mhdemrMyperlpodudblm.mmh.mmm
fish pursuant to Fish and Game Cods sections 3511, 4700, BOBO, and 8518, "Take" of any fully
Mwummmmmmwmmmm

" clrcumstanoes; for example, m:lirmuwwufmoﬂmmlcumunlvm
PhnnlmM{FMm!quOodo.lMduq).

Birds .

CDFW has Jurisciation over actions that may result In the disfurbanos or destrustion of nasts or
the unauthorized “take" of birds. Fish and Gams Code seations 3503, 3503.8, and 3813 prohi
monMmmm*m«mmmuhmtormdw
bird; unlewiul “take,” possaasion, or destruction of any birds-of-prey or their nests or eggs; and
MWdlnymhmymmbH
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Water Pollution. i

it s unlawful to deposit In, permit to pasa into, or piace where it can pass into the "Waters of the
State" sny (1) petroléum, acid, coal or oll tar, iampbiaok, aniline, asphait, bitumen, or reaiduary
product of petroleum, or carbonaceous material or substance, (2) refuse, liquid or solid, from
any refinery, gas house, tannayy, distillery, chemical works, mill, or factory of any kind, (3) .
sawdust, shavings, siabs, or edgings, (4) any refuse, ime; or sing, {6) Cocoulus indicus,
{8) substeiios or mateiial deleterious to fish, plant iife, mammaie, or bird [ife. (Figh and Game
Code, § 5650). ‘Waters of the state,” “waters of this stete" ‘and “state waters” have the same
meaning es "weters of the state” as defined In subdivision (&) of Sectlori 13050 of the Water -
Code. (Fieh and Game Code, § 88.1). "Waters of the siate” means any surface water or
groundwater, Including saline waters, within the boundarles of the atate.

SCOPE AND ‘CONTENT OF ENVIRONMENTAL INFORMATION .

GOFW offers the following guidarioe e o the scope and content of the environmeniai
nformation to bs Included In the CEQA dooument.

LEW ILIEOR LoRENS I LIS LA I |

LA OUICLATIATR ANG S B 105 A8 A E800NSINI0 ADENC)

e CEQA dooument should articulateé the intended uses of the CEQA dooument and specify
thet COFW s anticipated to be a Responaible Agenay that will use the CEQA doourmient in its
decision making for the Project. (CEQA Guidelines, § 16124). Note that COFW must comply
with CEQA prior to lssuing a CESA incidental Take Permit (ITP) or LSA Agresment. As such,
CDFW may consider the lsad agency’s CEQA docurentation. To minimize acdditional .
requirernents by CDFW and/or under CEQA, the CEQA document should fully disclose potential
Project impaots on CESA- or NPPA-llated speoles and any river, laks, or stream, and provide
adequate avoidance, minimization, mitigatioh, motittoring and reporting meesures for lssuaioe
of the TP o LBA Agresment. ]

In order to evalum Ffojecl.lnpaets on biological resources, It will be nepeasary tb include ail
Project sctivities that may resuit in a potentiaily significant impact on biclogical resources.

.Project proponants often engage the services of biologists-experienced in conducting CEQA
analysis in-order tb deviiop & project description that contains sufficlent Information to evaiuate
Impacts on biological resources. CDFW strongly recommends this approach and encoureges.

.the County io ensure that Project enginsering, sofls, and consiruction expeits are avallable to
coliaborate with biologists in praparing a complete and acourate Project description.

Detail Project Activities . . . .

The Project desoription should detall activities that reeult in any type of ground disturbance,
Inoluding "minor” disturbances (e.g., trampling, soll erosion, runoff, and sedimentation), visual
disturbanoce-{a.g.. bare &olis), auditary disturbance {l.e., noise), and respiratory disturbance
{0.g., dust), For sxampis, the Project description should include Information on work areas,
temporary end permansnt mcosss roads, squipment staging and storags arsas, sources of
water withdraws (for dust controf), stockplle etorage, post-project destination of runoff from the
"Broject slte, ant potentia! spiiia and leaks. ‘
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in additfon, changes n existing agriouftural land uses should be desaribed. For instance, the
importation of soll could alter soll compaction, local hydrology, sediment nmolY rates, land cover,
pesiioide/herbicide uss, and water use and storage.

mm

md duuhﬂ:nds‘hould khl‘l:ydlr:;ﬂl* dll:‘dmnm flood zones, wetiands, streams
connaoted surface and ground walsr that sustains riparian and upland habitet. it should identity
and evaluats potential aquifer aross-contamination aciross such as seplio systems, and
mm«»mmm“mm nitrates, atc.

T CEOA dootumens must Inolude 8 description of the snvironmental satting (1.8., bessiine or
axisting physios! condiions) thet contsins sufficient information io undaretand the significant
impacts of the Projact. (CEQA Guidelines, §15125).

The Esstem Alameda Gounty Conaervation Stratagy (EACCS, 2010) provides a bassline
Inventory of bialogloal resouross and conservation pricrities to be utiitzad by local agencies and
resouroe agendias during project-level piarning and environmental pemitiing. it was designed
hmmmpumm.mmlmmwaﬂhmmm
spacies acts, the Netional Emviropmental Policy Aot, and other sppilcable
faws for afl projeats within the study erea with Imgaats on'bicloglon! resouroes. The EACCS was
a joint effort inciuding, but not imited to, the citiss of Pleasanton, Dublin, and Livermore; Zona 7,
Alameda County, mwmmlammu&mmwmm&wh(usms)m
COFW. Tha EACCS s Intended support and streamiine the parmitiing prooess. EACCS doss
not creats new regulations or.change the proosss by which a project appliioant obiaine permits
huﬁmhﬂonblmpﬂbbbohlm,hﬂhhmmmnlm
dooument by several sgencies including USFWS and COFW, Several of thé apecies potentisily
Impnnhdbyhlll’ ect are included ss focal species in the EACCS, such as Callfornia tiger
kInE, cmm-mmwmmmm

The Counly, as Lead Agency, Mmmhmulmmmm
the ebove information. This sourcs ia not intanded to be comprehensive and generally provides
coarse data that may not be at the level of detal] nacessary to oetablish basaline condlitions:
wwmwmmmmmmmmmmm
avallable here: Ni/fong cegielro-opnmanvalon aividosmana. Nl

IHMPACTS AND MITIGATION

. .l T i ;}:"f. Farmnph.rmmmuumnnmmnmr
salumnnda hCEQAduumnpuMmdmdbnforhcpsduMbo
mmmwmm
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CEQA appies to aignificant project-related envirohmental impacts, including cumulative
Impacts. Therefors, a clearly definad threshald by which the signifioance of inpacts Is messured
I8 necessary. Appendix G of the CEQA Quidelines kientifies significance thresholds for .
biolegical resources mpacts, inciuding Mandatory Findings of Significance. Theee threshdids as
e o) m:ﬂandul.;o nded b ﬂ%m e s
Impacts on s Is recomme 0CAUSS, 69 P d, Nesource agencies,
inohuding COFW, do not necesearily use the same criferia to identify wetiands, - .

a) Wold the Projsct have a substantisl adverse effect, sither directly or through habltat
modifioations, on any specles Identifled-as a candidate, sansitive, or apacial status
speales-in local or regional plans, policies;, or reguiations, or by CDFW or USFWS? -

‘Bpecies addressed by this threshoid inolude but are not necesssrily limited to the foliowing

o -Listed s rare, threatened, or endangerad under federal iaw. .

o Listed asrere, threatenad, sndangered, candidate, or fuiiy-protected under etate law.
o Listed by tha California Board of Fordatry and Fire Protection, U.S. Forest Service;
Buresu of Land Management, .or other land managing sgency.

_ AR08, idifeinnnams’se)
¢ Alocal or regional sare plant or animal identified in a locel or reglonai plan,. policy, or
s Meets the criterie of CEQA Guldsiines ssction 16380 endangered, rare, or threataned

Project direot and Indiveot kmpacts on each cendidate, sensitive or special-atatus piant and
animal speciss and their habitats ahould be thoroughly addressed. impacis are based on

the sensitivity of each blalogical resource recepior; inthis csse agch identified spacies and
.habital. Examples are included below. . '

¢ Clearing and grading vegetation, and removing. or diverting surface or ground water
sway from habitst thet ls depandent upon It, may degiade water quality, hamor, .
destroy aguatic, riparian, and upiar hdbitats, and ultimatsly caues.a reduction In plant
and animal species abundance and diversity. For. example, removed or compromised
vegetation that previously shacied aqustic habitat could allow more sunlight to warm
watsrs, causing Increased water temperatures and decreased dissolved oxygen. In
tumn, this can reduoe apacies diveraky and abundanoe. : .

. valering (as supplled by groundwater, precipitation, sind surface water) riparian,
upimnd, and surfacs’ water habitats may refnave pisnt root acoess to groundwater,
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® mmmhmmmmumqmmmmm
mndunmmmmh-mmnmumdmmmmal
sbundance and diversity.

. mmmmmmmmmmmwmmmMnlmd'
aquatic habitets. :

» mmwumqmmmmamm-mmm

® Nuholtmnnndomm«m&)hwmmmmdum
behavioral changes in hinds, tarestrial mammais, amphiblans, and bats. The CEQA
dooument should analyze Project nolss doniributions to ensure that truck trafiic and
heavy equipment cperation do not significantly impaot the local feuna.

¢ Hazardous fostures could trap, displiaoe, or isad o death of wildilfe. Examples includs:
mwmuﬂmmnMormManhmM
fighting; stockplied vegetation and softs; tarped aress; trash, garbage and open
ocontalners; and ol laaks from heavy equipment. Thees potential Impecis should be
svaluatad to reduce or siminate risks to wiliiife.

N mlmmmmwmmmm

pied by speciel-status plant spacies upporiing
their poliinaiors and dispsrsal agents, could result in potentially signifioant impacts.

s Adverss edge impacis typioally arise When natural habitats are disturbed and farmed.
Mwmmnmmndmmmmmmuﬂmmmn
e e o SN T

¢ Acosss routes shouid also be enalyzed for biokigloal impadis If new roads and new
grading le required for shtes. Conetruction of new acosss routes can lead to
many substartial adverse on watershed inlegrity and wildlife, including an
-Increasad risk of poaching in remote aress.

Appropriste speciss-apscific mitigation measures should be Inoluded fc aach

signifoant Impact. On-aits habitat resicration or enhancement should be considered and
detalicd. if on-stte mitigation la not feasible, then ofi-site mitigetion through hebiiat creation
mmmmwmnhmmumm .

mmthMelMgdmmﬂﬂmmnmmn
applicant wi! conaiilt with COFW for any Project sciivity thet may resuit in take” of CESA- or
NPPA-fisted spboles, and that for unsvoidable “teke” the applicant wil submit an ITP
appilostion to COFW and receive authorization prior to implamenting the projeat. Inlum
cases, sarly consultation with COFW ls sncouraged becauss significant modification to
subsequent Project activity and mitigstion measures, and en additional CEQA
environmental ' dooument, may be required. Additicnally, “take" of spscies: I:Indundlrtho
federal Endangered Spaciss Act would require a saparate authorization frofn the USFWS,

b) Wouuthtmmmwaﬂwrﬂgﬁmmwmmmﬂdm
sensitive hatural community identified In local or ragional plane, pelicies, regulztions,
or by COFW or USFW8?
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Project direct and Indirect impacts on riparian habitat or cther sensitive natural communities
should be evaluated and quantified as feasibie at the program levei.

Appropriate mitigation messures should ba included for sach pulentinlly significant impact
{9.g., restoration, parmanent satbacks). Pians for réstoration and revegetation should be
pared by Individuals with expertias in'the local Callfonia ecosystem and native plant. .

revegstution fachniques.
For Project activities potentiatly Impaeﬂng sphemeral streams, herbaceous

vegetation,
‘woody vegetstion, and woodlands aiso serve o profectﬁlolmnrltyofomrulshum

and hsip maintain:natural sedimentation processes, The CEQA document should require
sffective ssibacks to maintain appropriately-sized vegstated buffer areas adjoining -
ephemaral sireams.

The CEQA document should require that, prior to the commencament of any Project activity
thet will substantially divest or obstruct the natural iow.of any river, stream or lake;
substantially change or use any matarial from the bed, channel, or bark of, any river,
stream, or lake; or deposit or dispose of debria, waste, or other material containing
crumbled, flaked, or ground pavement where i mmlnyrlvar.m or lake, the
project applioant must submit a complets LBA nollfication packege and fes to CDFW. In
such cases, early consuliation with CDFW ls encouraged. -

Would the Frojoct have a substaniial adverse effect on federally protected Mand-

a8 dafined by Section 404 of the Claan Water Act (Including, but not limited to, mareh,

vemal pool, constal, stn.) through direct rernoval, filling, hydrological Inferruption, or
other mllnl?

As previously Indicated, all resource agencies do not use the same criteria to Identify

wetiands. COFW and USFWS |dentiy aress as wetlands if they sxhibit wetland hydrology,
'hydric solls, or hydrophytic vegetation. The CEQA document should analyze Impacts on

watlands that may or may not be considered federally protecied wetiands.

Project direct and Indirect impacts on wetiends should be carsfully evaluatsd. For example,
Projsct impacte could Inolude ohangas in drainage pattems on and downatream of Project
sitea; changes In the volume, velocity, and frequency of exdsting and post-Projact suiface
and subsurface flows; poluted runoff; and soll ercelon entor sadimentation ih wetlands;

‘and Impauts on groundwater and aquifer sources,

Protection of water quality and nstural hydrology Is a vitsl cempaneni for conserving fish and
wildiifs resources. Water quallly is regulated by state and feders! laws, which are primarily
adminiétered by the Stats Water Resources Control Board and nine Raglonal Water Quelity
Control Boards, and the U.S. Army Corps of Enginears, CDFW etrongly d

development In wetlands or conversion of wetiands to uplands. Any development or
conversion that would result in & reduction of wetiand acreage or habitet values should

.Inoiude mitigation that sesures "no net loss" of wetland habiiat values or soreage.

.Development and conversion Includs, but are net fimied to, conversion fo subsurfgce
drains, placement of il or buliding of structures within the wetiand, and dlannem:lon or
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removal of materials from the streambed. All wetiands and watercourses, intermitient or
perennial, should be retained and provided with substantial setbacks to the maximum sxtent
fassible, to preseive the riparian and aqustio vaiues and maintein thejr vaiue to on-eite and
off-alts wikiitfe populations.

d) Wwﬂhwmmwmhmdmnmmw
migratory fish or wildiife spacies or with astabliizhed native resident or migrstory
wildilfe corridois, or impaede the uss of native widiife nurassy sites?

Project direct and indirect impmots on widilfe movement arees, linkages, comidors, and
nurssiy sites (9.9., bat matemnity and roosting oolonies; rookmries; amphiblan breeding,

. rearing und disparsal sites; repiiis burrow and neating siies; and flsh and other aquatic
organiam spewning, rearing, and movement habitat) ehouid be analyzed.

mmmmmmmmumdwn.mm
aclivities that may sciversely affect treeding birds, should ocour cutside of the peak avian
bresding seastn, which Is generslly from Pebruary 1 through August 31, or as eerly ac
January 18 for some rapiors, ag fedelle, If vegetation clearing or other. activities are
necessary during breeding season, fhe CEQA dooument should require that s qualiied
biclogist, experienced with conducting braeding bird susveys, wMuGMwaprld-b
_work In the area. If an active.breeding alte Is idaniifiad, the qualifiad blologist shouid
-ummmm;mm.mmumummmrum
the species and locel condltions (e.g., smbisnt levels of human activity, scresning
mmumumn)mmmummummmmmu
bresding activity intarmuption. The buffer zona must remain In piscs unti the young have
Wuhmmbmmmudmmw-qmwn

mcmmmmmmhmadm-mﬁummmd
aquatic orsaniems within their range. Improparly or conatructed
mmmwa have often beoome basriers to the migration and
passege of aquatio organisme. The CEQA document should require that Project activities
invoiving stream orossings and water diversions be designed, oensirycted, and cperated to
nmhhpmnhum“lnhmbmﬂulymm

) Woukd ths projsot conflict with any loazl policles or ordinances protecting biological
resoulses (such && & tree presarvation policy or ordinanee), or conflict with the-
momammﬂmmmtm Netural
Conazrvation Plan (NCCP), nrallumpwvadﬂ@w.rqluml,ormmm
epnsarvction plan?

CDFW recommends that the CEQA document require Project consisiency with
aforementioned policiss, ordinences, plans, and conversation Iamlunnlsupumnho

Allematively, the CEQA doournent. should analyze potential Project confilcts with locel
policies or ordinances protecting biologion! ressurces; regional conservation planning
upproachss, wmwmwmmmmmmmm

P e e i A Rl e T
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and mitigation banis; and oumrvaﬁon slements In county general pians; conserved land
areas including proporlluwlﬂl habitat conserved through conservation sssements or fes
titie ownership by federal, state and. Iocdocmmmont. and iand trusts for the purpose of
consarving and restoring habliat.

Such confllcts could resuit In significant Impects on biclagloal resources.

fory Flne pificano: Wouldhlpmholmmmilyuqndnmqu-lly
ofﬂio mvl'onmont. subsm{mlyndumlhu habitat of a fish or wildiife species; causs a
fish or wildiife population to drop below ssif-sustalnirig levels; threaten to.sliminate a
plant or animal community; substantisily reduce the numbsr or restrict the renge of an
shdangered, rere, or threaizned cpecies?- -

*The CEQA documanit should specifically analyzs the mandatory firidings of significance for
potentially impacted fish, wiidifs, and habitats.

For example, the potential for & substantial reduction In the number or range of each potentially
Impacted antdangered, rare, or threatened species should be analyzed. Species mesting the
critaria for endangerad, threaléned, or rare may include spacies that ars not necsssarlly listed
under the state or fadaral Endangered Species Acts; for.axampls, California Spacies of Spacial
Concem, (CEQA Guldelines, §18380),

AkechQAdoamam-dvanuao Is that the Lesd Agency can enaure conskieration of
cumuiative impacis that might be sfighted In & onss-by-oase analysis. [CEQA Guidelines, §
15108, subd. (b)(2)} The CEQA document must conskisr past, existing, and reascnably
foresesable impacts when svaiusting whether the Project may significantly Impeot gach
resource in CEQA Guideiines Appondlx G. (CEQA Guldellnu. § 16130).

There &re mmpanonlmrhﬂon pm]ednnd other activities that have

Impsictad the blological resourcss. Mary impacts are exacerbated beocause they are not
addressed by ourrsnt reguiatory proossses of CDFW and other agenacles. For example, impacts
frorn conversion of upland habitat {e.g., grunluﬁuhdonkwoodllnwhvlmwrdurfannm
The CEQA dooument should analyze cumulative impacis on semltive biologlcal resources,
indluging but not Imited to special-stetus species and thelr habitats, and rare netural communities,

PILING FEES

CDPFW anticipates that the Projeot wil hmmlmptcttuﬂuhandlorﬂldlll’ohluht.and
assessment of filing fees.is naceasary. (Pub, Resources Code, § 21088; Fish and Game Coda,
4§ 711.4). Fees are payable upon flling of the Notice of Determination by the Lead Agency arid
lwatohsbdafrayttuooatdan\dronmemdrevlewbycnm

FUTURE COORDINATION

CDFW aﬁpﬁdam the opportunity to comment on the Ordinance. COFW staff Is availabis to
meet with you to further clafify our comments and provide tachnivel assistance on.any changes



Gregg Erickson
Reglonal Manager
Bay Delta Region

Ryen Oleh, fven .cleh@ifvs.oov
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Brian Winea, Brian )\t ss@uetaringrds e gov
San Franciaco Ragional Water Quality Control Board

Katherine Baxer, eeine. o enaeso,
Alsmada County Resouros Conservation: Distriot



CITIZENS COMMITTEE TO COMPLETE THE REFUGE

A IS B TR

lg-m'.rﬂll‘w

453 Teanesseo Lene, Palo Alto, CA 94306  Tel: 650-493-5540  www.bayrefuge.org
Sant via electronic mail only

hir. Rodrigo Orduna .

Assistant Planning Director

Aflameds County Planning Department

Community Davelopment Agency

224 Waest Winton Avenus, Sulte 111

Heyward, CA 94544

Re: Proposed Soll importing Ordinance
Dexr| Mr. Orduna,

Thase commants are submitted by the Citizens CommRtes to Complete the Refuge (COCR). CCCR is u San
Francisco Bry Area environments| group. Our founding membiers workad to establish the nstion’s first national
wildhfe refuge In n urban setting, the Don Edwards San Francisco Bay National Wildlife Refuge (Refuge), and then
to sxpand the Refuge boundaries. Ourwork focuses on protecting the biological diversity of the San Fruncisco Bay
grea, the mmﬁmﬂemlmmvu regulurly commant on local, stata and fedsral
policies regarding wethinds and endingered species.

anmﬂnghmnurnmmrdluthnmnml adverse impacts of the proposed Soll Importing
Ordinance. Whila we appreciute the Alameda County Pizaning Department Community Development Agency’s
(County) intent to pravent the occurrence of lllicit landfills, we do not conciir that the proposed ordinance aa
currently written would have “no significant Impacts to the environment. To the contrary, the ordinance as
written has the potentisl to result In significant adverse Impscts to waters of the U.S,, waters of the state and rere
and fistad species, CCCR strongly refteratss the concerns outfined in the California Dapartiment of Fish and Wiidilfe
dated February 7, 2019 that was Included with the comments recelved to dste.

Potentis! adverse impacts resuiting from the proposed ondinance include, but are not imited to the foliowing:

e Potential conflicts with federal Section 404 Clain Water Act regulstions — has the County consulted with
the U.S. Army Corps of Enginedrs Regulstory Division regarding the proposed oreinance. Also has the Sap
Francisco Bay Regionsl Wetar Quality Control Bosrd (RWQCS) been consulted regarding the proposad
language? The Ordinance s slient regarding potential need for Section 404 CWA sertation end
RWQCB Porter-Cologne authortzstion for placement of fill in waters of the U.S. and weter of the state.
Contrery to the County’s Watercourse Protection Ordinance and Grading ordinance, reguleted
waterbodies undsr the Clean Water Act snd llomu include Intermittent snd ephemeral creaks.
mmﬁuwtonlvmonmuh:tamrm i not required If “_.the gmeding does not
endanger any structure or any public or shared sccess roadwasy, or cause an Impact to any
watércourse.” [emphasis added] Does this inclade ephemerst and intermittant drainages? if not, the
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ordinance will result in confiicts between tha requirements of Section 404 of the Clasn Water Act snd
Porter-Cologne.

¢ The proposad ordinance does nat provide explicit isnguage regarding the avoldance of Impacts to
wetland hablats or the potenticl madforfulemlmim permits for the fllling of wetlands.

o Ths proposed crdinance is sient regarding the patentis] adverse Impects to rare snd faderal and state
listed spacies. Has the U.S. Fish and Wiidlife Service been consulted regurding the proposed-ordinance?
Numerous rere and state and federal listad spocics sre known to occur in Alsmads County and critical
habitat has been Identified by the'U.S. Fish snd Wiidife Service for listed species such as the Alameda
whipshake, the California tiger saipmander and the Callfornia red-lagged frog to neme but s few.-
tandowners should be Informed oftlunndlomull:wlththa U.S. Fish and Wikillfe Service and the
Calfornia Department of Fish and Wildilfe before importing soll. And blologicel surveys performad by a
quaiified biologist, must be required prior to sny soll importing activity In sreas of potential rare or listed
species. The curvent [anguage of tha ordinsnce ks insyfficient to prevent a “taka” of state or faderally
listad spaclés or critical habitat:

“,..providad that any such activity will not result in & cut or fill the fallure of which could endanger
any stricture Intended for human or animal occupancy or any public or shared access roadway, or
that could obstruct, dsmage, or cause an llicit discharge to any watercourse or other drainage -
faciity, and provided that such activity )s being parformed |n accordance with af applicable laws,
regulations, and ordinsnces of the county.” .

“Take” according to the Endangared Species Act regulation is defined as:

“The term “take” means to harass, harm, pursue, hunt, shoot, wound, ki, trap, capture, or
collect, of to sttempt to engage In any such conduct.”

Activities that bury or alter a listed species habltat could potantially be considered a “take.”

* The RWQCB shoald have the final word about what 1s considered "clllnml'uthuunwhmhdtho
protection of squatic resources, beneficlal uses and water quality. We are concamed “Tier 1 ESL leveis”
might not be protectiva of aquatic dapor_l.dant spacies such as fish and amphiblzns, *

o. it is absolutely imperative that enforcament continues - the staff report states thers are 33 sites thet ere
known to have imported soll and that proper documentation of the cle:nliness of thase solls have not
baen determinad, Testing of the solls from these sttes s crucial, to pravent migration of contaminants,
particulsrly as thare are “suspicions” that the solls may have some levels of contaminants and unultable
for uses outiined in the proposed ordinance.

s  We askfor clarification regarding the “Importing of asphait grinding” aspacially for new agricuttural roads,
as we read the staff report, such activitles are axampt from the proposed Sail Import Ordinance, would
such an activity rsquire a |mllu permit? What type of environmental review would acéeur for such an
activity? What restrictions pertain to this type of activity in tirms of praximity to waters or the state or
.S, and wetiands?

Due to the substantive concerris we have axpressed and thoss aiready expressad by the CDFW, we
strongly urge the County to extend the Soll Importing Moratorium and to prepare and environmental
impact report consistant with the requirements of CEQA. We request that wa added to'the contact list
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of interested parties and aiso that we are notifiad of future opportunities to provide comments on the
proposed ordinance.

Regards,
G B

Carin High

Page B of B



SUNOL GLEN ELEMENTARY SCHOOL
MINUTES

1. CALL TO ORDER — Council Member Johnaon called the meeting to onder et 6:30 p.m.

at: Connle DeGrange, Gerry Beamillar, Jordan Franco, Rossmary Chang, and Nainghe

§xfY uresgni: Bonnle Terrs; Alameda Gousty Fire Department; Chris Miley, Supervisor Valle's Qffice; Deputy
Jon Hamm, Alameda County Sheriff’s Department; Bdward Labayog, Community Development Agency; Melissa
Rytimen, Clesk, Board of Sapervisors Office; Rodrigo Orduno, Community Development Agenicy; Sandra
MMAMWIOM '

Maolly Bernes thanked Member Chang for the coondination with the Livermore Valley Opers to visit Sunol
Glen School and the arrangement for 10 free tickets to be given to students to attend the opers. The School
District adopted Social Emotional Lexrning as part of curriculum to addrems student’s mental henlth, Behool
District staff can now get trainod as & Mental Heelth first aid responder. Bingo foe Books is ocotirring on
March 20, 2019, locsted in the cafteria, sround S0 fimilies participating; aind the book sals Is on the same
date and will be held in the librxry. .

A oommunity member roported on mobile citizen spp for phoies. The citizen had personally sibmitted
20 jtams through the app and will return to repart on progress of the submissions. -

A community member oommented that there is 2 4-H Paticake Breakfast on Sunday April 14, 2019, 8 AM
- 12 PM at Bunol Glen School. On W , March 27, 2019, there is & Rural Roads Group meeting at
the Martinelli Event Center. from 4 PM - 6

Comnmnity member Kally spoks sbout the importance of the Niles Canyon pedestria/bicysle proposal.

member Jim cqmmented on the removal of the berms from Main Street and that & long term
solution for the milroad crossing is in prooess.



3 REPORTBIDFDATES; - Informationsl Ftemat

Alameds County Fire Departmant — Borinie Térra, Alameda County Fire Department, reparted 21 oalls
for service in the area. mwwwamﬁnmm .

Alameds County Sheriff’s m—mmmmmmwsmmwm
on.MarchD.depunnmeivedanll - through investigation, found $10,000 of stolen properties and suspect
mﬂmmwwmmwmlmmﬂhhmMuMmms

.PROGRESS REPORTS (A8 NECESSARY) ~ Informetions} Yums;

smmwmm-mwnmmmuummmmagmpm.hm
feasibility study on the treatment of wastewaster were-discussed. One of fhe proposed opticris is-an upgmde to
the loech field at the Stnol Depot Garden, The next meeting is Tuesday, April 9, 2019 (second Tuesday of each
month) in the cafiteria at Sunol Glen Bchool. All agendas and handouts are at the Connty websito at -

hitps//www.sogov.org/eceh/landuse/inol_septic.htm
Sanol Five Szfs Coslition ~ No updates.
4. COUNCIL/STAFF COMMENTS

Chrls Miloy, wvummmmmmmmnmymmm
Septamber 22, 2019. More infoimation will be availsble in May 2019,

s WDWWMAWDNMWW
APPLICATION PROCESS -

Rodrigo Onluna, Community Development Agency (CDA), reparted there are cizrently two applications for
cultivation in Bast County. mnmwﬂmﬂmwhﬁmﬂmdmﬂnnﬁuﬁuhe
sold as seediings. ‘The other loostion is in Livermore, where the application is to grow the plants to harvest the
buds. Mulpoumﬂﬁndhpmmonmnmd.mlpﬂiuﬁmhubmﬂhdm An spplication
Thas been filed for a cannsbis delivery service based in Alameds County. -

6. FILL IMPORTING ORDINANCE - wammmmhmmannmm
in the uninsorporated zress of Alzmeds Comnty

mmmmmmwmmwmmmw 2019, The CDA
W:mmmmmMMdmwm The Ordinance
MR-I-L(Meﬁmﬂyruilmﬁnl,lmﬂadlpM)m 'I'lleﬂumtﬁndmgonlinmwllnnt :
affected by the Fill Importing Ordinande, The expected first reading of Ordinance before the Board of
imﬂwhemynmn,zommmmmmmm June'25, 2019. The
Mmmeh@oﬁve%dayuﬁﬂlowhgﬂnﬂmnlhyﬂwﬂmdofﬂuwvm -

wmmmrmmuummmuﬁnmmmpm
mwmmmummmmmmmnmwwmm
for the stated purposs, .

mﬂmmdﬁnmlmmwcoﬁhmdmpmnwhmuhdhmmﬂmdhm
ﬂwﬁotﬂlhmitlhnnldhm _



Andtew Turnbull summarized results from an informal survey snd siated that he would send the mrvey ia full o
the Commission Board Members. '

Jim O'Laughlin stated that this is a complex issue that gets more embigucus and that information regarding this
{ssue has been very oonfusing and filled with discrepancies..

Kally Abren provided a transcript of the discussion of Iem #1 from the October 26, 2017 Agenia for the East
County Board of Zoning Adjustments. Kelly stated that Alameds County sccepts a foe of $4.34 per ton of ewrthen
material; and there have beea problems in enforcing Grading codes. Kelly proposed that the Clpan Water codes
should be used instead of what is proposed in the new Ordinance.

Memiber Boemiller stated fhat the quentities of allowsble sofl importing in the carrent deaft of the Osdinance are
00 emall and that the Hmits originally discussed were not as small. The current proposal is too oostly and
restriotive for his current and futore winery/event center plans.

Mamber Chang exprossed concerns sbout existing soil that hes been duntped, that the Beard of Supervisors liss
made no allowances 10 hire people to enfiwce tha regnlations, snd that the involvement of Bavirotmental Health
bes been removed from the Ondinance. .

Monber DeCirangs asked for clarification regarding lot sizes aud why the Ordinanioe was more estrictive fot
sanl] proparties than the latger propexties. Member DeGrangs expreased her conoerns about the use of a bill of
Inding as proof of soll quality doo to the lack of infoimation-on » bill of lading.

Mémber DoGrange recommenced to remove the word “substentially” from Conditional Use Permits Iem “g",
that the special findings should slso apply fo Administrative Conditionsl Use premits, that there be more
oqui betweon small xud large properties for 1-10 cubdic yards of fill, that the bill of Inding inclwies the
looation that the sofl came from and that soil from. sreas zoned for dirly activities be excluded.

Recommendations and comments from the public and Council will be forwarded to the Board of Supervisors
for consideration
Mationed by Member Chang, seconded by Momber DeGiange - Approved 3, recused 2.

7. APPROVAL OF MINUTES -
FEBRUARY 10, 2019 ) , .
Edits were given Item 2, to add read '...current balance 4f Sunol Business Guild meintensnce money is §17,624;
and Item 5, fo change PLA to Transcontinental Radlroad.
Motioned by Member Pranoo, Seconded by Member Beeeiller - Approved 4 Ayes, 1 Excused

ADJOURNED
Motionsd by Member Johnson, Seconded by Member Chang - Approved 5 Ayes

Recommendations and comments from the public and coyncil will forwarded to the Board
of Supervisors. .
Motioned by Member Chang, séconded by Member DeGrangs - Approved 3, recnsed 2,

Note:Ageuias snd mincies are osline ot
To m-_hnl:.hhpﬂuhllmls,m



haciede Sounty AMEDA COUMTY RTBOURCE CONSERVATION DISTRICT
6" 568 CNEENVILLE fIOAD, S8UITE 2
d LIVERSWORE, CA 94850
FHONE 926-479-0 464
, A3 §26-060-1 650
W org
" (YR Alameda County Board of Supirvisors
| Transportation and Planning Committes

‘ September 17, 2018 .
foeadof Diiwoirs]  Dear Board Members,
TInAlnmodnGwnty Retource Conservetion Districts’ Board of Director's

Praskfaitt] ppracixtas the opportunity to comment on the proposed Fill iImparting -
L e ercior mmmammmcwwm@umcmmmmm
) (ACRCD) Is to serve 8¢ a isad consarvation agency In Alsmada Colinty. it seais
mf;ﬂmﬂf to protect and enhance agriciliure in Alameda County by aasiating private
uk V. Connolly.  parmers and ranchers as well as locsl agandiss. The ACRCD providss fechnical

vice Preskiony S Project mansgement ssslstance for activiies such aa the devalopment of -
Dairet Suget!  MOSOUDS management plsne, naturel resouroes inventories and widiife spacies
~ pressrvation activities including baseline studiss, habitat restoration, planning,
* Twgsuw  Snd Implementation. Mﬂmmmnmulymlﬂwlﬂuﬂmmm
DenSachau  @gendies, perform watershed fesioration and resliisnce projects, wivd support and
- < o] mhmprohdonqm ranching, and open spaoe lands. <

: ‘ MMRODMMGWMMHMMM
gy - L LT Lo w;":"
. ~ pmctioss In dhd ag a pollnlu
Ni'Vans  gnd ACRCD projects that refiact the orftical Inksrests of preservation snd
sustainability of this region's natural regources Including the watershed, wildiife
_:,h,-p,mmgm mdﬂlm:md-.hunmhemmuﬂymdﬂmmmmhmw
. ,,] ﬁsMﬁcpmMWqulmpudbymgulm
- F & mnais G:T’.#M’
iowiilyns Harveye mmmmcmmmmdmmmcwmcommm
Development Depariment’s Planning Divizion, rsgarding the Counly's concems
and gosls with the proposed Fil-impoarting Ordinancs, the ACRCD Boardof
Directors recognizes the-vital importancs of instituting the proposed ordinance’
lﬂdfuﬂyuuppuhﬂunﬂneﬂmofﬂwodnmmdeddmmmwmm
will have permanant impacts. To énable the County to complets its dus diligence
in tha development of this comprehensive inltiative, & minimum siz-month
amterilon of the @xisting Fll Mmporting ¥oratorum bs ssaeodal, it s oritioal
that the FIll Impertihg Ondinenes ks falr 49 balsnoad while conoumsntly fufly
considéring the poferiial long-term ecologiosi impacts on the region's natursl
mummwmeﬂdkumﬂeunumlwnﬂm



The ACRCD Board doea strongly recommend, mmuhhmmmumy
Community Developmant Department's rnamo 1o the Transporistion and
Planning Commiiice, that govemmant agenciss with reguistory environmentsl -
and widife pféservation responelbifiies be included In the revisw snd comment
period for their. respactive written findings regarding the draft drdinancs, thal
puhn&lhmmhmh urilty of the watershed be svaiuated reiative to
-{seiing epacifications, Mqumﬂqﬂhundlommmhmulndm
siatewide Naturel Diversity datsbease be roviewed for the grssence of listed”
thréatened and endéngersd specize. Aleo, thy U.8. Fish and Wiidife Service
deelgnetes crftical habltat to snsure savnilitié spsoies ars not being disturbed.
The California Departmaht of Fish and Wikiife mangzges Ssted threstened snd
-endangared species protection requirements in'CA. Soth of thess agencies
MhmmIMncwwnlmmeMonm
lends and unincorpgrated area propertiss. “This informetion woild inform the
iendowner of requirad aclions ihay muit t2ke In eignificantly modiVing the uszge
of thelr lands. [n addition, & landovwner must firet damonstrate the avadablity of

water on mmummmmmmﬂfﬂm larpe
amgunis of fil.

memummnwmmewlmdhm
agrioultural ectivities, such as repairing farm roads and culverts,
mw@mmwmmwmmm The
ACRCD amphasized that no filing of canyons be sllowed and thet tel fille
in thia hundieds of vertioe! feet aiso should not ba parmissibls, The Board
recommands thet a dead restriction or dizclosune ba required on the area of ths
il acinowledging that If the fil was for agriculiurel purmoses that il ersa; may
oply be used for such purposes. The ACRCD Board racommerided & thres-tiered
eystam, ss doscribad tha Commiunity Devislopment Deparment corrsependencs,
The Board of Directdrs strongly siziad thet if @ Boll importing excesds the
requiremnents of the disclossd agrioultunil needs of the project, than the properdty -
mummmmmmmwm-mmm

mmmmmmummummlmu
continuous use of rur rogds by heavy load trucks resuliing in major darage to
the roads that County tmxpayers ultimataly pay for and which must be uead by
other nesrby agrioultursl operations. Rura! rosds were not designed or bulkt to
gustain the impactz of frequent haavy truck traflic of fhis type.

R e Nson s o i of o W iz i s Sl e

i) may
‘be ing hazardous fo toxic materlal to egrioultural land which will impaot not
mmmmmmmwmmmummmmmam
ranchess not involved in fill operations. it may impact threatenad and sndangered
spacies on wdicining or down-stsem progetly. The Ordinance should have
mmmmhmwmlmﬂmmdnmm '
Mhﬂmm ormernldmuddl-ﬂmu('mn EBL'hvols).m
ba approved by the Alamsds County Environmental Haeith Department. Any
solls kientifad to contein apecific hezardous matsniale of concdm, in quantities of
concgm, Wil not be usable as agricultural fill pursuant to the Alamada County.
Zoning Ordinancs.




The AGRCD Baard of Difectors would like to smphasize that the Alameda
County Resotirce Conservation District is a CA special district with no regulstory
athority. Our comments are being provided at the requeet of the Community
Development Agency. As we deveiop and impiement voluntary compliancs
projects we sncourage the County to davalop an educational outreach progrem
uummmlmmmmmmmmm
holdings; regarding the impliostions of fill importing activities,

If large quantitiss of hezardous materials contaminated fill s dumped on a large
property, it then becomas the land-cwners respensiblity for and
sppropriate disposal of the hezardous solls into & designaied landfill, Costs for
dnnupcmldnmlmmnnnmddoihumdﬂuhmmwwm
dunuphlnmmy Fines would aiso be imposad by regulatory agenciss,

in summary the Alameda County Rasouros Consarvation Disirict Board of
Directors fully supporés the development and implementation of & Flll importing
Ordinancs. The ordinance will haye permanent impacia on agriculture and
natural resources. ‘The premudure lifing of @ moratorium will also have
immediate and permanent impacts. The Community Deveioprnent Department's
request for an dcditional 8 months to develop & feir and equitable ordinance thet
protects agricliural operations and the environment le reasonabis, and the
ACRCD .looks forward to providing additional input during that time.

mmmnhwmmumm-mmmmmwm
Agsney for Its proactive diligance and consclentiousness in
mmmammmmmmmmmmmmm .

TmAcRcDBoﬂ'dlndCEo Katharine Boxar are happy to make themseives
svallabie ae nésded. Thank you.

e ,:’:f;—— - /V\"k /

Mark V. Connolly, Rencher Darvel Swest, Rancher






