ALAMEDA COUNTY COMMUNITY DEVELOPMENT AGENCY
PLANNING DEPARTMENT

Agenda Item ﬁé July 9, 2019

Chris Bazar
Agency Director | yune 28, 2019

Honorable Board of Supervisors
Administration Building .

1221 QOak Street, Fifth Floor
Haywerd, California Oakland, California 94612

224 West Winton Ave
Room 110

94544-1215
Dear Board Members:
phone
SI0670538 | QUBJECT: SOIL IMPORT ORDINANCE ~ Development of regulations for the importing of
510.670.6374 soil onto properties in the unincorporated areas of Alameda County.

ww,gcgw_org.[cda REC I]MMNDATION

Planning Commission: At their May 06, 2019 public hearing, the Planning Commission voted 4 to
2 with one excused to recommend that the Board of Supervisors approve the Soil Import
Ordinance as recommended by staff, without the changes as recommended by the State regulatory
agencies: the San Francisco Bay Regional Water Quality Control Board (Water Board) and the
State Department of Fish and Wildlife (CDFW).

Board of Supervisors: At the

At your May 21, 2019 hearing; the Board continued this item to give staff time to respond to the
comments of State regulatory agencies that had provided input. Specifically, the Board requested
that staff:

1) reduce the amount of soil to be imported before a discretionary permit, such as an
Administrative Conditional Use Permit or a Conditional Use Permit, was required;

2) include additional screening methods to address potential impacts to biology and hydrology;

3) require phasing of the agricultural operation before additional soil is imported;

4) add “tipping” fees for all soil to be impotted;

5) increase fines or require bonding for imported soil;

6) require registration with the County for all soil importing activity above a certain threshold,
but below the discretionary permitting levels; and

7) establish a finite maximum amount of soil allowed to be imported per property.

Staff is updating the ordinance based on the comments from the State regulatory agencies, and the
input from your Board. We anticipate that the ordinance will be ready to present for a decision to
the Board of Supervisors at the July 23, 2019 Board of Supervisors Regular Meeting,

Siaff Recommendation; Staff recommends that the Board of Supervisors continue this item until
the Board of Supervisors’ Regular Meeting of July 23, 2019.

DISCUSSION
Most Recent Input from Regulatory Agencies
Staff continues to work with the State regulatory agencies on the proposed language for the

ordinance. Key input has just been received and it will take some additional coordination with
County Counsel to incorporate these comments into the County General Ordinance Code. Staff
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intends to complete this work in time to have the item heard at your Board’s July 23 Regular meeting; below
is a summary of comments received.

Per the Regional Water Quahty Control Board, inadequately screened and/or carelessly placed soil can put
humans and special status species at risk. Human health can be placed at risk if imported soil contains

- constituents at levels that are associated with unacceptable risks of cancer or other noncancer based health
effects. The most significant risk to special status species from imported soil results from physical
modification of essential habitat features for those species.

The Water Board has developed Tier 1 Environmental Screening Levels (ESLs) (Users Guide: Derivation
and Application of Environmental Screening Levels (ESLs), Interim Final (Water Board, 2019)) that
represent constituent levels in soil that serve as an aid in assessmg the overall threat (pathways and threat
level) at a typical soil/groundwater cleanup site. These screening levels allow for understanding whether
threats to human health or the environment are adequately controlled. The Tier 1 Soil ESLs consider risks
from direct exposure to both humans and terrestrial species, soil contamination leaching to groundwater, and
nuisance odors. The Tier 1 Soil ESL human exposure scenario includes children living and playing on the
soil and construction workers working (including excavating) at sites containing the screened soils.

The generic site assumptions used to develop the Tier 1 Soil ESLs do not consider special status species
(terrestrial or aquatlc) Such special status species may be more sensitive to some constituents than the
surrogate species used to develop the terrestrial soil ESLs used as Tier 1 Soil ESLs, However, at this time
there is not a list of screening levels appropriate to all special status species that may be present in -
agricultural lands in Alameda County. Also, identifying special status screening levels on a site-by-site basis
would be burdensome to the regulated community. Therefore, risks to special status species from imported
soil will be assessed with respect to impacts on habitat features that are essential for the life cycles of special
status species.

Placing fill dirt on areas that have special status species, such as seasonal or perennial waterways, stock
ponds, riparian corridors, rock outcroppings in chaparral habitat, grasslands within 1.3 miles of breeding
ponds, or burrows, can remove essential habitat features for these species and entomb any species present
when fill is placed over these areas. Prior to placement of soil on these areas, they should be assessed for the
potential presence of special status species. A habitat assessment should be prepared by a qualified biologist
who has the education, training and experience and possesses the expertise to identify habitat of special
status species.

.The Water Board recommends that County staff and the regulated community refer te the Eastern Alameda
County Conservation Strategy (EACCS, 2010) for a documented baseline inventory of biological resources
and conservation priorities to be utilized during project-level planning and environmental permitting, It was
designed to convey project-level information for use in permitting and environmental compliance with the
federal and state endangered species acts (FESA and CESA), the California Environmental Quality Act
(CEQA), the National Environmental Policy Act (NEPA), and other applicable laws for projects within the
study area with impacts on bioclogical resources. The EACCS is intended to support and streamline the
permitting process. EACCS does not create new regulations or change the process by which a project
applicant obtains permits for authorization to impact biological resources, but it has been accepted as a
guidance document by several agencies including USFWS and CDFW. EACCS does not aithorize or
provide legal coverage for take of special status species. The landowner should consult with the U.S. Fish
and Wildlife Service (USFWS) and staff at the California Department of Fish and Wildlife (CDFW) if the
import or export areas occur in areas defined in the E4CCS and/or by the qualified biologist as providing
habitat for special status species. Habitat maps are available on the East Alameda County Conservation
Strategy website ( ).



Alameda County Board of Supervisors
Soil Importing Ordinance

July 28, 2019

Page 3 of 3

CDFW has discretionary authority over activities that could result in the “take” of any species listed as
candidate, threatened, endangered pursuant to California Endangered Species Act (CESA) (Fish and Game
Code, § 2050 et seq.) or rare species under the Native Plant Protection Act (NPPA), (Fish and Game Code, §
1900 et seq.). A CESA permit must be obtained if the project has the potential to result in “take” of plants or
animals listed under CESA, either during construction or over the life of the project.

S of other Federal and State La: ject Jurisdictional W

The State regulatory agencies have also reminded the regulated community and County staff that, regardless
of the draft County soil importing ordinance, there are additional Federal and State laws that protect local
waterways, including perennial and seasonal wetlands; ephemeral, intermittent, seasonal, and perennial
creeks; seasonal ponds; perennial ponds; and lakes, Regulated ponds usually include stock ponds in the area
covered by the Ordinance. '

o Federal Clean Water Act prohibits the placement of fill in waters of the U.S. without first obtaining
permits from the U.S. Army Corps of Engineers (Corps).

e The California Porter-Cologne Water Quality Act prohibits the d;scharge of fill to waters of the State
without first obtaining Waste Discharge Requirement’s from the appropriate Regional Water Quality
Control Board. .

» CDFW requires a Lake and Streambed Alteration (LSA) Notification, pursuant to Fish and Game
Code section 1600 et. seq., for project activities affecting stock ponds, lakes, or streams and
associated riparian habitat,

Areas that ma'y be regulated as waters of the U.S. and/or waters of the State include the following:

o Areas of soggy ground that remain soggy for at least two weeks during the rainy season.

» Any creek channel with a defined bed and bank (e.g., a topographic change from the adjacent land),
no matter how small or how often water flows through the channel in a typical year.

o The bottom of any canyon is likely to contain a regulated creek channel.

e Any pond or impoundment of water, including stock ponds.

CONCLUSION

Based on the input by the State regulatory agencies summarized above, Staff is drafting an ordinance that
includes screening investigation protocols to protect land and water species before the soil is placed on the
receiving property. Staff anticipates that the last remaining step in this process -- to format the ordinance for
adoption to the County General Ordinance Code -- will be completed in time to agendize for your Board’s
July 23 Regular meeting.

Very truly yours,

g‘“ﬁ“’”ﬁ?mtor

Community Development Agency

Attachments: Table of State Agency Concerns and Recommended Ordinance Revisions
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