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March 18, 2015

Honorable Board of Supervisors
County of Alameda
Oakland, CA 94612

Dear Board Members:

SUBJECT: PUBLIC HEARING OF APPEALS BY: 1) ALTAMONT WINDS INC.
FROM THE DECISION OF THE EAST COUNTY BOARD OF ZONING
ADJUSTMENTS (EBZA) TO DENY THE MODIFICATION OF CONDI-
TIONAL USE PERMITS (CUPs) UNDER PLANNING APPLICATION
PLN2014-00028; AND 2) AUDUBON CALIFORNIA FROM THE
DECISION OF THE EBZA TO CERTIFY THE SUPPLEMENTAL
ENVIRONMENTAL IMPACT REPORT (SEIR) FOR PLANNING
APPLICATION PLN2014-00028

RECOMMENDATION:

A. That the Board of Supervisors hold a public hearing, and uphold the decisions of the East
County Board of Zoning Adjustments to certify the Supplemental Environmental Impact
Report (SEIR), and its decision to deny the application of Altamont Winds, Inc. (President,
Rick Koebbe, Tracy, California) to modify existing Conditional Use Permits (CUPs, the
subject of Planning application PLN2014-00028) applicable to its wind energy turbine assets
in the Alameda County portion of the Altamont Pass Wind Resource Area (APWRA),
specifically to extend said permits for three years, from their current expiration date of
October 31, 20135, to October 31, 2018; and

B. If your Board finds that circumstances warrant it, approve the extension for a period to be
determined, while the Appellant obtains entitlements and funding and completes other steps
necessary to initiate repowering/replacement of their wind turbines and facilities, and make
specific decisions recommended by staff in the Board letter provided for the Board hearing
previously scheduled on March 10, 2015; and

C. Adopt resolutions affirming your actions.

DISCUSSION/SUMMARY:

Altamont Winds, Inc. (AWI, one of the Appellants) has operated wind turbine assets with a rated
capacity of at least 86 megawatts (MW) in the Altamont Pass area under 16 Conditional Use Per-
mits (CTIPs) assigned to separate parcels and property owners, and held either by AWTI’s affiliate
Windworks, Inc., or by Altamont Infrastructure Company LLC (a management company serving
AWT and other wind energy operators but which does not own turbines). These CUPs were
approved in 2005 and 2006 with the condition that set percentages of the turbines be permanently
shut down in phases, in anticipation of repowering (replacing the existing turbines with current
generation turbines): 10 percent in 2009; 25 percent more in 2013; and another 50 percent in 2015,
before expiring completely in 2018. As required in 2009, AWI shut down 10 percent of its
turbines, and currently operates approximately 828 turbines with a combined existing generation
capacity of 85.8 megawatts (MW). Under modifications approved by the East County Board of
Zoning Adjustments in 2013, the shutdowns required in 2013 and 2015 were eliminated and the
expiration was moved up to October 31, 2015. In early 2014, AWI requested the CUPs be
modified again to extend operations until October 2018, on the grounds that it must continue to
operate its existing turbines to accomplish repowering, and that repowering in 2016 is not feasible.

The 2005-2006 CUPs also required AWI to prepare an environmental impact report (EIR) to
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address repowering and ongoing operations in 2008, particularly due to recognized and ongoing avian
mortality related to wind turbine operations. The EIR requirement was held in abeyance while the County
pursued options for mitigating avian mortality with state and federal agencies between 2007 and 2010,
together with other wind energy operators in the Altamont Pass area. This process led ultimately to the
preparation in 2013 and 2014 of a Program EIR for repowering the Altamont Pass area, but for which AWI
did not yet have a project proposal. When AWI requested in 2013 to modify its CUP conditions, the
County required the EIR to be prepared to address decommissioning impacts, ongoing operations and
proposed modifications, with one alternative being the continued operation of turbines through 2018. The
EIR was certified in July 2013, and to more fully evaluate the proposed extension to 2018, a Supplemental
EIR was prepared in 2014, Staff recommended a partial extension to mid-2017, or restricted operations
through 2018, as well as other conditions of approval and mitigation measures defined in the SEIR.

On February 2, 2015 the EBZA voted to certify the Supplemental EIR by a vote of two in favor and one
opposed, and then voted to deny the application by a vote of three in favor and none opposed. Audubon
California appealed the certification of the SEIR and AWI appealed the denial of the application.

On February 23, 2015, a proposed asset exchange was completed between AWT and Green Ridge Power
(GRP, a subsidiary of NextEra Energy Resources, or NEER), which was intended to disentangle assets
held by AWI and GRP on common properties located south of I-580, and which was also necessary to
enable NEER to proceed with its repowering project south of I-580 (Golden Hills I). The asset exchange
transferred approximately 295 turbines owned by GRP north of I-580 to AWI, for 295 turbines previously
owned and operated by AWI south of I-580. As a result, AWI has now withdrawn from its application all
of the CUPs (six) that apply to parcels south of I-580, and will operate turbines under two additional CUPs
previously held only by GRP. There are now 12 CUPs proposed to be extended under common conditions
of approval, all located north of I-580.

Separate Board letters were provided previously related to each of the two appeals, by AWT and by
Audubon California, respectively, for a previously planned hearing of the appeals on March 10, 2015.
Your Board requested the hearing be continued to allow for further discussions between the affected
parties, which took place on Thursday March 12, 2015. Despite the additional discussions, the parties were
unable to find common ground on the core issues. Your Board is now requested to hold a public hearing to
consider the testimony of the Appellants and obtain public comment, and take an action regarding the
appeals.

FINANCING:

The financial impact to the County as a result of this action is limited to administrative costs, which are
included in the approved FY 14/15 Community Development Budget. There is no increase in net County
cost as a result of this action.

Very truly yours,

L/t/—c_fv/)/'-"‘\

Chris Bazar, Director
Community Development Agency

cc: Susan Muranishi, County Administrator
Steven Manning, Auditor-Controller
Donna Ziegler, County Counsel
Richard Conway, County Administrator’s Office
Brian Washington, Office of the County Counsel
U.B. Singh, CDA Finance Director
Altamont Winds, Inc.
Audubon California
East County Board of Zoning Adjustments
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proposed CUP extensions as one of three alternatives, but in limited detail. The SEIR was determined to
be necessary in order to provide a more detailed level of analysis, incorporate new information, add
options for mitigation, provide for appropriate public review, and provide the basis for new CEQA
findings regarding operations through October of 2018.

Other Background: The history of the subject CUPs, from the approvals by the Board of Supervisors in
2005, to the amendments in 2007 based on the Settlement Agreement (to which the Appellant was not a
Settling Party), and the modifications approved for AWI in 2013, is described in the attached staff reports
to the EBZA for their hearings and in the SEIR. However, to summarize some key points:

e The CUPs as they were approved in 2005 (with no changes for AWDI’s turbines under the Settlement
Agreement in 2007) were modified in July of 2013 based on AWI’s request to eliminate the original
requirements for phased decommissioning and for the CUPs to expire on and all operations to cease
after October 31, 2015. The approval relied substantially on the 2013 EIR.

e  Without the 2013 approval, 25 percent of AWI’s original 920 turbines (230 turbines) would have
been required to have been permanently shut down after October 31, 2013, and another 460 turbines
shut down after October 31, 2015, leaving only 15 percent (about 126 turbines) to operate through
September 30, 2018.

e Two CUPs (C-8216 and C-8243) applied to AWI turbines on properties owned by the Alameda
County Waste Management Authority (ACWMA); at the hearing on February 2, 2015, AWI with-
drew those CUPs in anticipation of a planned asset exchange of AWI’s turbine and infrastructure
assets held under these and other CUPs (approximately 300 turbines) with the turbine assets held by
Green Ridge Power, LLC (GRP) under two other CUPs (C-8231 and C-8239). On February 23,
2015, the asset exchange was executed between AWI and GRP, such that AWI now owns the wind
energy turbines held under C-8231 and C-8239 under the same conditions of approval as applicable to
its other CUPs. The asset exchange served to end all AW1 operations south of I-580 while allowing
AWTI to maintain its MWs of installed capacity, and served to ‘disentangle’ operations on numerous
parcels, in which both AWT and GRP operated turbines on the same parcel subject to an individual
common CUP,

East County Board of Zoning Adjustments Hearing: On February 2, 2015 the EBZA considered
certification of the SEIR, and subsequently the proposal, and after certifying the SEIR, voted to deny the
proposed extension. The two CUPs for AWI wind turbines operating on ACWMA properties (C-8216
and C-8243) were withdrawn prior to the hearing and confirmed at the hearing.

Appeal: AWT appealed the decision by the EBZA in a letter dated February 12, 2015, to request the Board
of Supervisors extend the CUPs through October 31, 2018 for the following reasons, briefly stated:

1. Climate and environmental benefits to Alameda County and the environment as a whole;

2. Substantial economic benefits to the County;

3. The extensions would serve the CEQA goals of reducing environmental damage;

4. The mitigation measures proposed in the SEIR - which AWT is committed to implementing — would

provide a level of mitigation in excess of the impacts directly attributable to AWT's turbines; and

5. There is overwhelming evidence in the record to support the adoption of a Statement of Overriding
Considerations in support of the proposed extensions, which the EBZA failed to recognize.
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The broad argument of the appeal, summarized in its introduction to the 13-page appeal letter is that AWI
is a small, Alameda County-based company, that provides clean renewable energy to California and helps
meet state and county renewable energy portfolio and greenhouse gas reduction goals. AWD’s letter
asserts that the denial by the EBZA was due only to its failure to adequately consider the social, economic
and environmental benefits of AWTI's wind farms. The letter was accompanied by several exhibits,
including proposed changes to the draft Resolution and exhibits submitted to the EBZA for their
consideration on February 2, 2015 (proposed Findings, Mitigation Monitoring and Reporting Program
and Statement of Overriding Considerations), documentation of past power pole retrofits and costs, an
amended version of the Planning Department’s staff report to the EBZA, and a biography regarding the
effects of rodenticide on raptor species. The appeal letter also requests various identified changes to the
draft Resolution, Exhibits and proposed conditions of approval that Planning staff submitted to the
EBZA.

Discussion. The appeal letter follows the outline as shown above, and is largely consistent with previous
comments submitted by AWI and included in the SEIR and materials provided to the EBZA for its
hearing. Some key points in the letter are summarized as follows, each of which is followed by a brief
response by Planning staff in ifalics.

e AWTD’s operations reduce or offset greenhouse gases (GHGs), particulates and toxic air pollutants that
would otherwise occur, with a resulting benefit to human and wildlife health including birds, and
contribute to the County’s adopted Community Climate Action Plan (CCAP). Various studies are
cited that indicate specific quantitative health benefits related to respiratory, cardiovascular and
cancer diseases, asthma and overall health costs from the operation of wind turbines in the APWRA,
and a specific, extrapolated estimate of 31 premature bird deaths avoided per month of operation, and
950 bird deaths avoided during the three-year CUP extension period.

The operation of AWI's turbines through the end of 2018 were noted in the comparison in the 2013
EIR among the alternatives, as having the lowest possible GHG impacts and greatest offsets of GHGs

- and other air pollutants, and was cited by the EBZA in 2013 when it adopted the Statement of Over-
riding Considerations in support of the 2013 modifications. The County considered the concept of
recognizing offset or reduced air pollution and toxins from AWI’s operations as a form of avian
mortality mitigation for the preparation of the 2013 EIR, but determined that, firstly, the studies
promoting such a concept had not been peer-reviewed by appropriate and recognized scientific
Journals at the time, and secondly, it is not accepted or advisable CEQA practice to attribute to the
wind farm operator a measurable mitigating effect of enhanced local avian habitat or safety from
reductions in air pollutants measurable only at a regional basis.

The 2013 EIR acknowledges the specific benefits of renewable energy and the project itself in broad
terms, and these and related benefits, including those cited in the McCubbin and Sovacool research
noted in the appeal letter, are incorporated into the currently proposed Statement of Overriding
Considerations. The air quality analysis of the project recognizes that wind turbine operations
generally offset GHG emissions by replacing electricity that would otherwise be produced by conventional
nonrenewable sources, such as coal or natural gas power plants.(p. 3.1-16, 2013 DEIR), and that
operations through 2018 would have the greatest level of GHG offsets (p. 4-20, Table 4-3). However,
such offsets are abstractly-defined for the purpose of defining air quality impacts on a region, so the
benefit of GHGs and reduced air pollution and toxins on avian wildlife can in effect only be
recognized on an abstract level, which is the purpose of the Statement of Overriding Considerations.
CEQA does not enable the project’s global and regional benefits to air quality and greenhouse gas
emissions to "offset"” Project-specific impacts on avian mortality, especially if it were to suggest that the
impact on avian mortality was theveby avoided or substantially veduced or mitigated.
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The EBZA considered the evidence before it when it determined that the Statement of Overriding
Considerations, and other evidence presented by the Applicant at or before the hearing or otherwise
in the record, did not provide substantial, compelling evidence that its various benefits would
outweigh the unavoidable adverse impacts on avian wildlife. For comparison with the extrapolated
estimates of 950 bird deaths over three years, the SEIR projected the CUP extensions would result in
between 221.6 and 344.8 deaths of just the four focal species over those three years (which represent
less 20 percent of all birds in the APWRA), and the 2013 EIR projected a range of 2,820 to 3,078
fotal avian fatalities from operations over about five years, or about 1,692 to 1,847 in three years.

e AWDP’s wind farm operations have economic benefits in the form of property taxes paid to the state
and County, land owner income (some of which is passed on as charitable contributions), payroll for
wind farm employees, and other businesses that support operations and maintenance.

The economic benefits were noted in the proposed Statement of Overriding Considerations; however,
the EBZA judged that those economic benefits were too narrow to outweigh the environmental risks
of the proposed CUP extensions, based on the record before it and the testimony received.

e Citing the opening sections of the CEQA Statutes that its purpose and goal is to avoid environmental
harm and promote environmental health, the Appellant contends that the CUP extensions would serve
that goal, because AWI’s wind farm operations will reduce GHG emissions, consistent with the
state’s policies to take all appropriate actions to reduce GHGs.

Planning staff acknowledges that GHG emissions are among the most critical environmental factors
in the state. The 2013 EIR recognized that the extension to 2018 would provide substantially more
GHG offsets — an estimated 257,633 metric tons of CO, equivalents over the roughly five year period
of 2014 to 2018, compared to 104,783 metric tons under the current permits for only the years 2014
to 2015. However, the EBZA did not find that substantial evidence had been presented that denial of
the CUP extensions would necessarily result in replacement of the wind energy with a non-renewable
energy plant, or preclude in any way repowering of the subject wind farm facilities as anticipated
under the existing CUPs, and the CUP conditions prior to 2013.

e The analysis in the SEIR of the impacts of AWI’s turbines on avian mortality does not recognize
other factors that, together with the proposed mitigation measures (power pole retrofits and winter
season shutdowns), should be acknowledged. These include the benefit of reduced GHG and air
pollutant emissions and background mortality of birds (especially the four focal species) not caused
by turbine operations but from the use of rodenticides by the state Department of Water Resources
(DWR) for its two aqueducts, that, while uncalculated, are most likely a substantial cause of raptor
mortality. Other unidentified background mortality of some species, and the removal of 21 High Risk
Turbines operated by AWI, are also unrecognized in the SEIR or in the staff analysis. Although the
Appellant does not challenge the adequacy of the SEIR, it asserts that the decision on the CUP
extensions should recognize that the mitigation measures AWI will implement under the SEIR will
overcompensate for AWI’s actual or “net” impact.

The Altamont Pass Scientific Review Committee (SRC) commissioned a background mortality study
fo investigate the causes of avian mortality during the seasonal shutdown and during other times of
the year for the 2014-2015 bird year, with a focus on smaller birds such as burrowing owls and
American kestrels as ‘indicator’ species. The results of the study will be available in May or June of
2015. The use of rodenticides by DWR is outside the County’s jurisdiction to regulate, however, the
SRC has discussed their use, with the California Department of Fish and Wildlife (CDFW) and the
U.S. Fish and Wildlife Service (USFWS) participating. A subsequent study of the specific effects of
rodenticides on avian mortality in the APWRA was considered, but would require additional funding.







ATTACHMENT A :
To the Letter to the Board of Supervisors from the Community Development Agency Director
Appeal by Altamont Winds Inc. from the decision of the
East County Board of Zoning Adjustments to deny Conditional Use Permit, PLN2014-00028
(Extension of existing CUPs to October 31, 2018)

DISCUSSION OF APPELLANT’S REQUESTED CHANGES
TO DRAFT RESOLUTION AND CONDITIONS

Should the Board determine that circumstances warrant a short-term extension of the CUPs, the following
issues should be addressed, as referenced in the Appellant’s appeal letter:

6.1 Request to include environmental, societal, economic, and climate benefits of wind power when
adopting the Statement of Overriding Considerations. The Appellant states in the appeal letter that
the requested project extension would offset or avoid 609 million pounds of CO, equivalents (i.e.,
greenhouse gases or GHGs), including toxic and other forms of air pollution that adversely impact
both human and avian health. An amount of $103 million in direct and indirect economic benefits of
the project was also reiterated in the appeal letter. The Appellant did not propose any specific
changes to the Statement of Overriding Considerations, although some specific statements or
information provided in the appeal letter could be considered for inclusion, such as the specific
number of GHG offsets or dollar amount of economic activity associated with the project.

6.2 Request to extend to October 31, 2018 for 100 % of capacity, not 50% as proposed. The same basic
points raised by the Appellant regarding the denial of the project are applied to Planning staff’s
recommendation to the EBZA that it allow 50 percent capacity of operation through 2018. Planning
staff consider the partial operation of the wind turbine facilities, either at full capacity for 18 months
or another iteration extended over a longer period, as a means of providing a substantial period of
opportunity for the Applicant to focus on repowering its turbine assets as quickly as possible and
provide a guarantee to the public that the additional and continuing adverse impacts on protected
avian species will be reduced in the near future, while retaining in the near-term the provision of
renewable energy and maintenance of the jobs and other economic benefits attributable to the
Applicant’s wind turbine operations. As provided for in the Board letter recommendation, the Board
may choose to allow for a shorter time period for the CUP extensions of simply 12 to 18 months
while the Appellant obtains entitlements and funding to initiate repowering/replacement of their
wind turbines and facilities.

6.3 Request to correct the startup date for each winter season shutdown. The Appellant asserts that
Mitigation Measure BIO-16 appears to establish a date of February 16 as the end of the winter
season shutdown, when it has normally been considered to end on February 14, allowing turbines to
resume operation at 12:01 a.m. on February 15. Some other minor edits of the Mitigation
Monitoring and Reporting Program (Exhibit B of the Draft Resolution) were also shown. Planning
staff agree with these changes, or as discussed below (see item 6.5).

6.4 Request to use a golden eagle fatality rate of 0.061 per year per MW per year to calculate the num-
ber of power poles retrofits that may be required under Mitigation Measure BIO-17, as indicated in
the SEIR, not 0.075 as proposed by County staff in its report to the EBZA. The Appellant does not
address Staff’s reasoning for suggesting to the EBZA that it may consider using the higher rate of
0.075, which was because it represents the most number of monitoring years, 2008 to 2012, in which
the winter season shutdown was fully implemented under its current scheduling. Instead, the
Appellant considers all of the rates to be inaccurate in that they do not account for background avian
mortality, adjustments for removal of High Risk Turbines, or for the climate and other air quality
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benefits of wind energy. The appeal letter simply states that it will recognize the rate used in the
SEIR as the basis for its calculation that, based on an estimate of 11.1 statistically projected golden
eagle fatalities, and the USFW S-based program under which 29 power pole retrofits should be
required per projected golden eagle fatality, 322 power pole retrofits would be required under
Mitigation Measure BIO-17. To comply with CEQA, however, mitigation measures and
determinations of impact must be based on substantial evidence, and adjustments to the fatality rates
as suggested in the appeal letter would require extensive, additional research to determine their effect
on golden eagle fatality rates. The Board may wish to consider the same choices as presented to the
EBZA for a lower, mid-range, or higher rate; all are supported by substantial evidence, but it is
typical CEQA practice to utilize the worst-case, most conservative interpretations of impacts on the
environment and natural resources. :

Request to use actual PG&E power pole retrofit costs for implementation of Mitigation Measure
BIO-17. The Appellant asks that the use of the USFWS estimate of retrofit costs of $7,500 be
adjusted to the latest PG&E costs for each power pole. Planning staff has no objection to the
proposed language added to Mitigation Measure BIO-17 regarding costs; however, it appears that
the Applicant misconstrued the requirements of the measure, which are focused on completing the
power pole retrofits. One of two options is for contributions to be made to a third party mitigation
account based on the USFWS estimate of retrofits, but direct contracting with the utility (PG&E) is
also acceptable. It should be emphasized that Mitigation Measure BIO-17 was “carried over”
verbatim from the 2013 EIR, and includes the 2013 estimation that, combined with the winter season
shutdown, the project would result in approximately one golden eagle fatality and therefore require
29 power pole retrofits, which does not apply to the current project. The current CUP extension
request is projected to result in, statistically, at least 11.1 golden eagle fatalities over three years. As
a result, Mitigation Measure BIO-17 should actually be revised more substantially than proposed by
the Appellant, and should reflect the golden eagle fatality rate chosen by the Board. However, as
with the original Mitigation Measure BIO-17, the Applicant may continue to contract directly with
the utility provider if it chooses or if the power pole retrofit costs are in fact lower. The measure’s
most specific requirement is that the completion of the retrofits be documented and reported to the
Planning Director. ~

Request to allow the Applicant to manage power pole retrofit funds. The appeal letter expresses
concern with the Staff recommendation that “the applicant should make a deposit of adequate trust
funds prior to the start of each operational year (February 15th of each year, starting in 2016) that are
dedicated to implementing Mitigation Measure BIO-17 and/or BIO-17a” (Staff Report to EBZA
February 2, 2015, page 12), and the implication that the County would serve as an intermediary to
pay for mitigation or otherwise administrate the funds for power pole retrofits. The Appellant also is
under the mistaken impression that the County would require a deposit of approximately $2.5
million to the County based on the USFWS estimate of $7,500 per power pole to be retrofitted. As
indicated above, the Applicant would be allowed to directly contract with PG&E as a utility provider
for the power pole retrofits, and has no requirement that the power pole retrofit mitigation be
calculated on any specific cost basis. Planning staff also agree with the Appellant’s proposal for
quarterly progress reports on the implementation of power pole retrofits; however, the intent of the
Staff recommendation for a trust account was for the Applicant to demonstrate that it has set aside
specific funds for implementation of Mitigation Measure BIO-17 and/or BIO-17a, not to deposit
any funds with the County itself. The Appellant has proposed deleting a proposed requirement of
the amended Avian Wildlife Protection Program and Schedule (AWPPS, Years Eleven Through
Thirteen, No. 4) for “a deposit to a trust account of adequate funds prior to the start of each
operational year (February 15th of each year, starting in 2016)... ” Planning staff disagree that the
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paragraph should be wholly deleted, although as discussed below (see 6.7), the timing of the
requirements for Mitigation Measure 17a could be considered for changes. The purpose of
paragraph No. 4 of the AWPPS is to provide for appropriate accountability of the project to
demonstrate to the County the applicant’s ability to fund the required mitigation measures. The
funding of the trust account may be based on the actual costs incurred by PG&E for the previously
completed power pole retrofits. Lastly, paragraph No. 4 of the AWPPS has been modified in the
attached Draft Resolution to clarify that the number of power pole retrofits will be based on the
number of MWs of operating capacity active in each calendar year, as adjusted by paragraph No. 2
of the proposed AWPPS (limiting the total output over three years to no more than 91.2 MWs, or 50
percent of its existing installed capacity).

Request for additional time to analyze and implement the optional Mitigation Measure BIO-17a.
The Appellant indicates they object to the timing proposed by Planning Staff as shown in the
Mitigation Monitoring and Reporting Program for Mitigation Measure BIO-17a, which specifies that
“Compensation measures, as detailed in an approved Special-Status Species Mitigation Plan must be
implemented within 60 days of the permit approval.” Instead, the Appellant proposes that such a
Mitigation Plan be required within 60 days of the permit extension’s “effective date” of February 15,
2016, due to the expectation that a Resource Equivalency Analysis (REA), the first step towards
developing a Special-Status Species Mitigation Plan (SSSMP) will itself require some number of
months to prepare. Planning staff, in recognition that no REA has been completed to date by any
wind operator, acknowledge the likelihood that preparing an REA and subsequently an SSSMP may
require a longer lead time. However, given that there are an estimated 11 months until the “effective
date” of operations to commence under the CUP extensions in 2016, it is proposed that the “effective
date” be recognized as November 1, 2015, the day after which the current CUPs expire, and the CUP
extensions would be in effect, even though the winter season shutdown would commence on the
same day. This would require the applicant — if it is proposing to supplement Mitigation Measure
BIO-17 with BIO-17a — to complete its REA and obtain approval of its SSSMP by December 31,
2015, or approximately 9-%; months from the current hearing.

Summary. Based on the above discussion, the Board of Supervisors has the following options, and may
consider Planning staff’s recommendations in parentheses and italics:

Approve extension of the CUPs as requested for three years without any percentage limit on total
MWs of production in that period (favored by the Appellant), limit the MWs of production to 50
percent over three years, or extend the CUPs only for 18 months, 12 months, or a shorter period of
time (staff: either deny the CUP extensions consistent with the EBZA action, or extend for 12 months
or less, with required progress reports on repowering activities).

Include specific quantities of GHG offsets and/or direct and indirect economic benefits of the project
in the Statement of Overriding Considerations, or leave the Statement as it is (staff> no opinion).

Agree or disagree with interpretation that the winter season shutdown ceases at 12:01 a.m. on
February 15 of each year (staff: agree).

Accept as the golden eagle fatality rate the rate based on the three Avian Monitoring Report years of
2008 to 2010, 0f 0.061 eagles per year per MW of installed and operating capacity (as favored by the
Appellant), or the rate based on the Monitoring Report years 2008 to 2012 (0.075 per MW per year),
or the worst-case rate used in the 2013 EIR, based on Monitoring Report years 2005 to 2010 (0.085
per MW per year) (staff: Monitoring Report years 2008 to 2012, or 0.075 per MW per year).

Page A-3




ATTACHMENT A — Changes to Draft Resolution and Conditions
March 10, 2015, Board Letter
PLN2014-00028 — Appeal of Altamont Winds, Inc.

e Agree to amend Mitigation Measure BIO-17 to clarify that the costs of power pole retrofits will be
based on the latest PG&E cost estimates or actual costs as documented by PG&E or the contracted
utility provider, and to clarify that the CUP extensions would require the number of required power
pole retrofits to be determine based on the golden eagle fatality rate adopted by the Board of Super-
visors, or reject any such amendment (staff: agree).

e Agree also to amend Mitigation Measure BIO-17 to provide quarterly or semi-annually (twice yearly)
progress reports on completion of power pole retrofits, and that the number of power pole retrofits to
be required be based on the number of MWs of installed capacity otherwise approved by the Board,
or reject such amendment (staff: agree). ’

e Delete paragraph number 4 of the amended Avian Wildlife Protection Program and Schedule, Years
Eleven Through Thirteen (as requested by the Appellant) that requires deposits of adequate funds to a
trust account for funding of the upcoming year’s power pole retrofits or other compensatory mitiga-
tion that may be proposed under Mitigation Measure BIO-17a, or reject such amendment (staff: reject
such deletion). :

e Adopt the Resolution with a determination that the effective date of the CUP extensions would be
November 1, 2015, or reject such amendment (staff: adopt such resolution, unless the EBZA’s action
is upheld).
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- REEL IMAGE Approved as to Form
DONNA R. ZIEGLER, County Counsel

THE BOARD OF SUPERVISORS OF THE COUNTY OF ALAMEDA,
STATE OF CALIFORNIA

On motion of Supervisor
Seconded by Supervisor

and approved by the following vote:
Ayes: Supervisors
Noes: 4

Excused or Absent:

THE FOLLOWING RESOLUTION WAS ADOPTED MARCH 10, 2015:
NUMBER R-2015-

RESOLUTION DENYING IN PART AND GRANTING IN PART THE APPEAL OF
ALTAMONT WINDS, INC. (“AWI”), OF THE EAST COUNTY BOARD OF ZONING
ADJUSTMENTS DECISION ON FEBRUARY 2, 2015 TO DENY APPLICATION
PLN2014-00028, A REQUEST TO EXTEND 16 CONDITIONAL USE PERMITS FOR
THE MAINTENANCE AND CONTINUED OPERATIONS OF EXISTING WIND
TURBINE ASSETS IN THE ALTAMONT PASS WIND RESOURCES AREA (APWRA)
OF ALAMEDA COUNTY HELD BY THE APPELLANT ALTAMONT WINDS, INC.
APPLICATIONS OF:

C-8036, Altamont Infrastructure Company/Frick & Costa, APN: 099B-5680-015-00;

C-8037, Altamont Infrastructure Company/Pombo, APNs: 099B-6300-002-01, 099B 6300-002-
02, 099B-6325-002-03, 099B-6325-002-04 and 099B-6425-001-06;

C-8134, Altamont Infrastructure Company/Rooney, APN: 099B-6125-002-00;

C-8137, Altamont Infrastructure Company/Mulqueeney, APNs: 099A-1800-002-03, 99A-1800-
002-04, 99B-7890-002-04, 99B-7890-002-05, 99B-7900-001-05, 99B 7900-001-07, 99B-7910-
001-01, 99B 7925-002-04, 99B-7925-002-05, 99B 7975-001-00, 99B-7980-001-00, 99B 7985-
001-03, 99B-7985-001-04, 99B 7985-001-05, 99B-7985-001-06 and 99B 8050-001-00;

C-8191, WindWorks Inc./Mulqueeney, APN: 099B-7910-001-01;

C-8216, WindWorks Inc./Alameda County Waste Management Authority, APN: 099A-1810-
001-00;

C-8232, Altamont Infrastructure Company/Guichard (formerly Egan), APN: 099B 6125-003-00;
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C-8233, Altamont Infrastructure Company/Elliott, APN: 099B-6125-004-00;

C-8235, Altamont Infrastructure Company/Corbett, APNs: 099A-1785-001-14 and 099B-5650-
001-04; '

C-8236, Altamont Infrastructure Company/Dunton, APN: 099B-5680-001-00;

C-8237, Altamont Infrastructure Company/DeVincenzi (formerly Valhalla Enterprises), APNs:
099B 5610 001-00 and 099B-6075-003-00;

C 8238, Altamont Infrastructure Company/Ralph Properties II, APNs: 099B 7375 001-07, 099B-
7300-001-05 and 099B-6325-001-03;

C-8241, Altamont Infrastructure Company/Walker Family Trust, APNs: 099B 6100 002-10,
099B-6100-002-11, 099B-6100-003-10, 099B 6100 003 11, and 099B-6100-003-15;

C-8242, Altamont Infrastructure Company/Marie Gomes Farms, APNs: 099B 6150 002-07,
099B-6150-003-00 and 099B-6150-004-10;

C-8243, Altamont Infrastructure Co./Alameda County Waste Management Authority: APNs:
099A-1770-002-01, 099A-1770-002-02, 099A-1770-002-03, 099A-1780-001-04, 099A-1790-
003-00 and 099A-1810-001-00; and

C-8244, Altamont Infrastructure Company/Marie Gomes Farms, APNs: 099A-1795-001-00,
099A-1790-002-00 and 099B-6425-002-03;

Additionally, under an asset exchange proposed in 2014 between AWI and Green Ridge Power
LLC (“GRP?”), in which all wind turbines and supporting infrastructure assets owned by AWI
and associated with two Conditional Use Permits listed above, C-8216 and C-8243, held by
Altamont Infrastructure Company on behalf of AWI, on land owned by Alameda County Waste
Management Authority (“ACWMA?”), would be transferred to GRP in exchange for wind
turbines and supporting infrastructure owned by GRP, associated with the following two
Conditional Use Permits held by Altamont Infrastructure Company on behalf of Green Ridge
Power, LL.C:

C-8231, Altamont Infrastructure Company/ Waste Management, Inc., APNs: 099B-6062-003-00,
099B-6425-002-04, 099B-6250-001-00, 099B-6275-001-01, 099B-6062-005-00, 099B-6225-
001-00; and

C-8239, Altamont Infrastructure Company/Jackson, APN: 099B-6125-005-00;
Recitals

WHEREAS, applications concerning the foregoing applications were originally
submitted to Alameda County in 2003 by the Applicant Altamont Winds, Inc. (“AWTI”) through
its subsidiary WindWorks, Inc., or by the Altamont Infrastructure Company on behalf of both
AWTI and Green Ridge Power, LLC (“GRP”) to renew individual permits on parcels on which
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both AWI and GRP operated turbines first approved and constructed between 1982 and 1993,
and

WHEREAS, on September 22, 2005 the Alameda County Board of Supervisors
approved Resolution Number R-2005-453, on appeal of the East County Board of Zoning
Adjustments decisions on November 13, 2003 and January 29, 2004 to conditionally approve a
total of 29 conditional use permits (CUPs) for the maintenance and continued operations of
existing wind turbines, including one permit (C-8191) held by WindWorks, Inc. (as an operating
partner of Altamont Winds, Inc.), thirteen (13) permits held by Altamont Infrastructure Company
LLC (a management company which does not own individual turbines) on behalf of Altamont
Winds, Inc. and three other companies (SeaWest Power Resources, LLC, Altamont Power, LLC .
{a subsidiary of FPL Group, Inc. and ESI Energy LLC, and also operating as Green Ridge
Power, LLC} and enXco., Inc., collectively the Wind Power Companies) that own turbines (or
“beneficially own”), thereby approving with findings included that the CUPs, including those
CUPs listed above (with the exception of CUPs C-8216 and C-8243, which were not complete
applications at that time), were exempt from the California Environmental Quality Act (CEQA),
and with conditions modified from the original Board of Zoning Adjustments decision, said
Resolution and conditions are incorporated herein by reference; and

WHEREAS, on January 12, 2006 the East County Board of Zoning Adjustments
adopted Resolutions Z-06-03 and Z-06-04, respectively approving two Conditional Use Permits,
C-8216 and C-8243, having found that they were exempt from the California Environmental
Quality Act (CEQA), to allow continued operation of existing turbines by WindWorks, Inc.
(C-8216), and Altamont Infrastructure Company LLC (C-8243) on separate sites in the APWRA,
said use permits having not been included in Resolution R-2005-453, but made subject to the
same conditions therein by Resolutions Z-06-03 and Z-06-04; and

WHEREAS, Resolutions R-2005-453, Z-06-03 and Z-06-04, among other condi-
tions, established an Avian Wildlife Protection Program and Schedule (AWPPS, Condition 7),
with detailed requirements established in Exhibit G to reduce avian mortality by removing
turbines identified as hazardous to avian wildlife, removing derelict turbines, shutting down tur-
bines during winter months when bird use increases, and for the purpose of implementing the
repowering program, permanently removing 10% of the existing turbines by September 30,
2009, an additional 25% by September 30, 2013, an additional 50% of the original turbines by
September 30, 2015, and the remaining 15% of turbines by September 30, 2018; and

WHEREAS, Resolutions R-2005-453, Z-06-03 and Z-06-04 also required the
Permittee to sponsor preparation of an Environmental Impact Report (EIR) to evaluate the
environmental effects of the repowering program, the phased removal of turbines and existing
operations (Condition 8); and '

WHEREAS, in 2005 a coalition of five regional Audubon groups (Golden Gate
Audubon Society, Ohlone Audubon Society, Mount Diablo Audubon Society, Santa Clara
Valley Audubon Society and Marin Audubon Society, collectively Audubon) and CARE
petitioned the Alameda County Superior Court to set aside Resolutions R-2005-453, and
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subsequently Z-06-03 and Z-06-04 on various grounds, including that such action violated the
County’s General Code and CEQA, whereupon Audubon, CARE, the County and the Wind
Power Companies agreed to participate in mediation and negotiations which led to a Settlement
Agreement among the petitioners, the County, and three companies (the “Settling Companies”)
that own turbines in the APWRA but not including Altamont Winds, Inc. (the “Non-Settling
Company”), with the objective of achieving a 50 percent reduction in the mortality rates of four
avian raptor species (American kestrel, burrowing owl, golden eagle and red-tailed hawk) by
November 1, 2009, adding a conservation planning component to the approved CUPs in consul-
tation with the California Department of Fish and Game (CDFG, recently renamed the
Department of Fish and Wildlife or CDFW) regarding such a component and enabling other
programs and contingency adaptive management measures; and

WHEREAS, on January 11, 2007 the Alameda County Board of Supervisors
adopted Resolution R-2007-111, which authorized the County’s participation in the Settlement
Agreement and amended the CUPs, thereby replacing Exhibit G (Avian Wildlife Protection
Program and Schedule) of the prior Resolution R-2005-453, with Exhibit G-2 for the turbines
beneficially owned by the Settling Companies (the “Applicable Turbines”), and Exhibit G-2 for
turbines beneficially owned by the Non-Settling Company (Altamont Winds, Inc.) which for all
intents and purposes was identical to the original Exhibit G, and made other changes to the
conditions of approval of the prior Resolutions for the Applicable Turbines of the Settling
Companies, including eliminating the requirement for an EIR to be prepared on the specified
schedule and certain requirements related to relocation of identified Tier 1 and Tier 2 hazardous
turbines; and

WHEREAS, Altamont Winds, Inc. applied in 2011 to modify sixteen (16) use
permits under which it operated wind turbine assets, by eliminating selected requirements of
Exhibit G-2 of Resolution R-2007-111 for the remaining life of the permit (years six through
cight and years nine through thirteen: October 2010 to September 2018) and require termination
of the CUPs on December 31, 2015, or more specifically:

a) Eliminate the requirement for the annual 3'2-month winter season shutdown, from
November 1 of each year to the following February 15;

b) Eliminate the requirement for repowering or permanent shutdown of an additional
twenty-five (25) percent of currently operating turbines (10 percent of its turbines
having been permanently shut down by September of 2009);

¢) Replace the requirement for repowering or permanent shutdown of an additional fifty
(50) percent of operating turbines by September 2015 with a requirement that 100
percent of all originally approved turbines be permanently shut down on December
31,2015; and ‘

d) Add a requirement that the County consider the human health, wildlife and climate
benefits of wind power generated in the APWRA when making regulatory and use
permit decisions;
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WHEREAS, the Planning Department determined that the proposed permit modi-
fications of 2013 would result in potentially significant adverse environmental impacts and
therefore be a project subject to the California Environmental Quality Act (CEQA), and that
completion of an Environmental Impact Report (EIR). would serve to comply with Condition 8 of
Resolution R-2005-453 (and Condition 8 of Resolution R-2007-111); and

WHEREAS, an EIR was prepared in compliance with CEQA to evaluate the
permit modifications, ongoing operations and future decommissioning impacts associated with
repowering as required by Condition 8 of Resolution R-2007-111, and the East County Board of
Zoning Adjustments held a public hearing and certified the Final EIR (FEIR) on July 18, 2013;
and

WHEREAS, on July 18, 2013 the East County Board of Zoning Adjustments
approved by Resolution Z-13-36 Alternative 1 as defined in the FEIR, as a version of the
application to modify the use permits allowing for undiminished operation (without phased
decommissioning as required under the AWPPS program of the 2005 CUPs) of the applicant’s
turbines, providing for continued winter seasonal shutdowns between November 1 and the
following February 15 of each year, removal or relocation of individual turbines with a
Hazardous Rated Turbine (HRT) ranking of 9.5 and 10.0, retrofitting of power poles to
compensate for projected golden eagle fatalities and expiration on October 31, 2015; and

WHEREAS, the applicant has complied with the conditions of approval under
Resolution Z-13-36 to continue the winter season shutdowns, remove designated HRT turbines
and retrofit the requisite number of power poles in coordination with a local utility provider; and

WHEREAS, Altamont Winds Inc. and Windworks Inc. filed the subject applica-
tion in early 2014 requesting extension of 16 permits under which it operated its wind turbine
assets through the end of 2018, which was one of the alternatives considered in the 2013 FEIR

" (Alternative 3), but for which the Board made findings in July 2013 to reject as infeasible and as
likely to result in the next highest level of avian mortality after the proposal to operate without
the winter season shutdown, and in order to address continued operations only and not the effects
of decommissioning addressed in the 2013 EIR, provide the basis for findings in support of
operations through 2018, incorporate new mitigation options and provide for adequate public

review, the County required the preparation of a Supplemental Environmental Impact Report
(SEIR); and

WHEREAS, a Draft SEIR was completed on November 17, 2014, which made
the same findings as the original 2013 EIR of significant adverse impacts, either directly or
through habitat modifications, on special-status avian species, and identified the same mitigation
measures applicable to ongoing operations as the 2013 EIR but also identified a new Mitigation
Measure 17a to provide optional strategies to mitigate impacts on special-status avian species;
and

WHEREAS, the East County Board of Zoning Adjustments held a public hearing
on said application at the hour of 1:30 p.m. on the 18th day of December, 2014 for the purpose of
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receiving comments on the Draft SEIR, and again at 1:30 p.m. on the 2nd day of February, 2015
. for the purpose of receiving comments on the project proposal, in the City of Pleasanton Council
Chambers, 200 Old Bernal Avenue, Pleasanton, California; and

WHEREAS, the Planning Department submitted a Staff Report to the Board of
Zoning Adjustments summarizing the facts and circumstances of the request to extend the
Conditional Use Permits for three years and the Final SEIR evaluation of the requested
extensions; and

WHEREAS, it satisfactorily appears from affidavits on file that proper notice of
said public hearing was given in all respects as required by law; and

WHEREAS, the East County Board of Zoning Adjustments approved Resolution
7-15-03 on February 2, 2015 to certify that the Final SEIR has been completed in compliance
with CEQA, that the Final SEIR was presented to the Board and reviewed and considered the
information contained in the Final SEIR, that the Final SEIR reflects the independent judgment

““of the Board; and ' :

WHEREAS, the East County Board of Zoning Adjustments considered the
proposed Exhibit A (Written Findings of Significant Effects), Exhibit B (Mitigation Monitoring
and Reporting Program) and Exhibit C (Statement of Overriding Considerations) of the Draft
Resolution, each of which are required by State and Local CEQA Guidelines; and

WHEREAS, on the basis of reports, recommendations and testimony received at
its hearing on February 2, 2015, the East County Board of Zoning Adjustments found the
following with respect to the requested Conditional Use Permit extensions:

1. That the recitals above were accurate and thereby adopted as findings of the
Board of Zoning Adjustments;

2. The proposed Statement of Overriding Considerations does not meet the require-
ments of Section 15093 of the CEQA Guidelines in that it does not identify
economic, legal, social, technological or other benefits of the project that
outweigh its unavoidable adverse environmental risks, or that are supported by
substantial evidence in the record;

3. Based on testimony received, and the evidence before it, that the economic benefit
of the proposal to extend for three years the existing CUPs does not exceed the
value of impacts on biological resources; and

4, No substantial evidence had been presented that no repowering project, which
was the principal intent of the prior Resolution Z-13-36, or that no other wind
power project, will move forward should the application be denied, nor has
substantial evidence been provided that there would be a loss of jobs as a result of
disapproval of the application sufficient to outweigh the unavoidable adverse
environmental risks of the project; and
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WHEREAS, the Board of Zoning Adjustments voted unanimously to deny the
application to amend the subject fourteen (14) Conditional Use Permits as approved by
Resolutions R-2005-453, R-2007-111 and Z-13-36, and took no action on the two (2) Permits
withdrawn from the application by the applicant (the subject of Resolutions Z-06-03 and Z-06-
04), and therefore the remaining subject 14 Conditional Use Permits would continue to be
subject to the conditions of approval of Resolution Z-13-36 and expire on October 31, 2015.

WHEREAS, on February 12, 2015, within a ten-day period following the denial
of the permit extensions, as permitted by the Alameda County General Code, Altamont Winds,
Inc. appealed the decision of the East County Board of Zoning Adjustments to deny Conditional
Use Permit PLN2014-00028, a request for modifications to C-8036, C-8037, C-8134, C-8137,
C-8191, C-8232, C-8233, C-8235, C-8236, C-8237, C-8241, C-8242, C-8243 and C-8244, on the
basis that the Board of Zoning Adjustments did not adequately consider the social, economic,
and environmental benefits of the Applicant’s wind farm operations, including offsets of
greenhouse gases in Alameda County and the environment as a whole, consistency of the use
with CEQA’s goals of reducing environmental damage, the over-mitigation of impacts that the
Applicant has agreed to, and the substantial evidence in the administrative record in support of
the Statement of Overriding Considerations; and

WHEREAS, on February 23, 2015 Altamont Winds, Inc. and Green Ridge Power
LLC completed the proposed asset exchange, which included, in part, the transfer of wind
turbines and supporting infrastructure associated with two Conditional Use Permits held by
Altamont Infrastructure Company on behalf of Altamont Winds, Inc., C-8216 and C-8243,
approved respectively in 2006 by the East County Board of Zoning Adjustments’ Resolutions
7-06-03 and Z-06-04, on land owned by Alameda County Waste Management Authority
(“ACWMA™), to Green Ridge Power LLC in exchange for wind turbines and supporting
infrastructure associated with two other Conditional Use Permits held by Altamont Infrastructure
Company on behalf of Green Ridge Power, LLC, C-8231 and C-8239, such that this permit
modification applies to C-8231 and C-8239 and not to C-8216 and C-8243, and, accordingly,
Altamont Winds, Inc. has all the privileges and responsibilities for managing the wind energy
assets of under the same conditions of approval as all other Conditional Use Permits subject to
this resolution; and

WHEREAS, this Board of Supervisors held a hearing on the appeal on March 10,
2015, at which time the Board took public testimony from the Appellants, landowners, other
organizations and the public; and

WHEREAS, the Planning Department submitted a letter to the Board of
Supervisors summarizing the facts and circumstances of the request to extend the Conditional
Use Permits for three years and the Final SEIR evaluation of the requested extensions and has
made available to the Board all of the documents constituting the record upon which the appeal
was taken; and

WHEREAS, it satisfactorily appears from affidavits on file that proper notice of
said public hearing was given in all respects as required by law; and
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. That the recitals above are accurate and are hereby adopted as findings of this Board of

Supervisors; and

OR 2.

OR 2.

The Board shall require Mitigation Measure 17 to be implemented on the basis of the
average golden eagle fatality rate (0.061) obtained from the Avian Monitoring Reports
results for the bird years 2008 to 2010, in recognition that such rate is consistent with a
fatality rate used in the 2013 EIR;

The Board shall require Mitigation Measure 17 to be implemented on the basis of the
average golden eagle fatality rate (0.075) obtained from the Avian Monitoring Reports
results for the bird years 2008 to 2012, in recognition that such a rate represents the
largest number of years (i.e., more supporting data) during which time the winter season
shutdown was in effect;

The Board shall require Mitigation Measure 17 to be implemented on the basis of the
average golden eagle fatality rates (0.085) obtained from the Avian Monitoring Reports
results for the bird years 2005 to 2010, in recognition that such a rate represents the
worst-case rate and the worst-case rate available in 2013 used to calculate Mitigation
Measure 17 under the 2013 EIR;

BE IT FURTHER RESOLVED that the Alameda County Board of Supervisors

does hereby amend 16 subject Conditional Use Permits approved by Board of Supervisors’
Resolutions R-2005-453 and R-2007-111, and as amended by the Board of Zoning Adjustments;
Resolution Z-13-36, held in separate files in the offices of the Community Development Agency,
Planning Department, 224 West Winton, Rm. 111, Hayward, CA, 94544), subject to the
following amended conditions:

1.

Avian Wildlife Protection Program & Schedule: By exercise of the amended Permits, the
Permittee agrees to the continued implementation of Exhibit G-2, Avian Wildlife
Protection Program & Schedule (AWPPS), attached to Resolution R-2007-111, with the’
following changes using strikeout and underlined new text:

YEARS NINE FLEVEN THROUGH THIRTEEN — OSTOBER 2613 FEBRUARY 15
2016 TO SEPTEMBER OCTOBER 31, 2018

1. From November 1 of each year to the following February 15 (the maximum
period of the 3 /2 month shutdown) or for a different 3-/2-month minimum period
also based on monitoring results as in prior years, the Permittee shall cease
operations of 100 percent of their turbines.

2. Beginning on February 15, 2016, the Permittee shall be limited to operate its wind
energy turbine facilities to have an installed total operating capacity of 91.2 MW
over three vears, either by operating all facilities until June 22, 2017 (i.e., a total
of 12-% months), or by shutting down 50% of its turbines through October 31,
2018, or in other stages such that the three-year installed or operating capacity
may not be greater than 91.2 MWs. The Permittee shall submit its plans to the
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Planning Director to operate a set number of turbines for a s'e"fwnumber of months
prior to each February 15 of the vears 2016 to 2018, and cease operating all
turbines after the installed and operating capacity in these three years reaches 91.2

" MWs based on the number and months of operations reported in said plans.

. By October 31, 2015 2643, the Permittee shall permanently shut down all turbines

on sites with a ranking of 9-5-and10-0 8.5 or greater under the HazardeusRated
High-Risk Turbine (HRT) evaluation system adopted by the Scientific Review
Committee (¥4 21 turbines, or as may be acquired by the Permittee), and shall
report by letter to the Planning Director to confirm the shutdown by Oeteber
December 31, 2043 2015. Turbine nacelles may be relocated to other turbine sites
with an HRT ranking of 98 8.0 or lower. Turbine towers on such discontinued
HRT sites shall be removed by Oetober January 31, 26442016. Subject to state
and federal review and compliance with the Mitigation Monitoring and Reporting
Program as provided for in Exhibit B fer of this Resolution Z43-35, all +4 HRT
turbine sites shall be fully decommissioned (cleared of equipment and
foundations) at the time other turbines owned by the Permittee are fully
decommissioned. ‘ '

. Unless the Permittee chooses to apply for an eagle take permit as described in

Mitigation Measure BIO-17a (and submits a complete draft Eagle Conservation
Plan and meets other USFWS requirements for an ETP) within six months of
approval of the CUP modifications, the Permittec shall make a deposit to a trust
account of adequate funds prior to the start of each operational year (February
15th of each year, starting in 2016), that are dedicated to implementing Mitigation
Measure BIO-17 and/or BIO-17a. Such deposits for the use of power pole
retrofits, or contributions to regional conservation of raptor habitat may be
adjusted (supplemented with additional funds or refunded) at the end of each
operational vear (2016 to 2018) based on actual expenditures and power pole
retrofits completed.

. Mitigation Monitoring and Reporting Program: In all the remaining years of the

Permits the Permittee shall implement and cooperate with Alameda County and
its agencies to-ensure implementation of all mitigation measures identified in the
Mitigation Monitoring and Reporting Program attached as Exhibit B to Reselution
Z-13-35 this Resolution. -

Indemnity: The Permittee shall defend, indemnify and hold harmless Alameda County

and its agents, officers and employees from any claim, action or proceeding against
Alameda County, and/or its agents, officers and/or employees to attach, set aside, void, or
annul these amendments to the Conditional Use Permits, the County’s findings and
determinations under the California Environmental Quality Act (“CEQA”), or any
combination thereof. Such indemnification shall include, but not be limited to, attorneys’
fees and costs incurred by Alameda County, with counsel selected by Alameda County.
The County shall promptly notify the Permittee of any such challenge.
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7. Repowering Progress Reporting. The Permittee shall submit a report semi-annually
(twice yearly) to the Board of Zoning Adjustments describing, relative to each of the
potential obstacles to repowering outlined as “Circumstances Outside of AWI’s Control”
in the FSEIR.

8. Expiration: These permits shall expire on October 31, 2018 one month after their 13"
(thirteenth) anniversary. The Permittee(s) shall have no express or implied right to
operate existing turbines under these Permits after October 31, 2018.

Pursuant to Section 17-52.050 of the Alameda County Zoning Ordinance each said
Conditional Use Permit shall be implemented within a term of three (3) years of its issuance or it
shall be of no force or effect.

If implemented, each said Conditional Use Permit shall terminate on October 31, 2018,
and shall remain revocable for cause in accordance with Section 17-54.030 of the Alameda
County Zoning Ordinance.
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additional 25 percent removed by September 30, 2013 (230 more), another 50 percent of the original
turbine number (for a cumulative total of 85 percent or 782 turbines) by September 30, 2015, and the
remaining 15 percent of turbines (138) by September 30, 2018. Another two CUPs (C-8216 and C-8243)
for AWI turbines on properties owned by the Alameda County Waste Management Authority (ACWMA),
were approved in early 2006 subject to the same conditions.' After litigation by a coalition of
environmental organizations in 2006, a Settlement Agreement was approved in 2007 by the Board of
Supervisors and three wind energy companies, that required greater commitments to repowering and
cessation of most of their operations after 2015, but also eliminated their decommissioning requirements.
AWT was not one of the Settling Parties, and under modifications approved by the Board of Supervisors
to implement the Settlement Agreement (Resolution R-2007-111) AWI therefore remained subject to the
2005 CUP requirements for phased decommissioning. As required in late 2009, AWI shut down and
discontinued operation of 92 turbines, thereby resulting in the current operation of 828 turbines, with a
rated or nameplate capacity of 85.8 MW.

In July 2011, AWTI applied for modifications to its CUPs to eliminate-its requirements for phased decom-
missioning and proposed to eliminate the winter season shutdown. To be consistent with the aspect of the
Settlement Agreement that required the other three operators to cease operations after 2015, AWI also
proposed to cease operations of its turbines on October 31, 2015. An EIR was prepared to evaluate these
CUP modification proposals, ongoing operations and future decommissioning impacts associated with
repowering (required by the Board’s Resolutions in 2005 and 2007), including three alternatives: No
Project; permanent shutdown as proposed in 2015 with retention of the winter season shutdown (applic-
able to all other alternatives); termination on October 31, 2016; and termination on October 1, 2018
(consistent with expiration date of the CUPs as approved in 2005 and amended in 2007). Only the No
Project alternative would continue the phased decommissioning requirement. The EBZA held a public
hearing and certified the Final EIR (FEIR) on July 18, 2013, and approved the modifications, with
continued winter seasonal shutdown, and some other conditions.

The 2013 EIR and the decision by the EBZA to approve the request by AWI was in large part based on a
comparison of the 2011 proposal and four alternatives, including the No Project Alternative, using total
MWs of installed capacity, over the five-year period of October 2013 through 2018, as a common metric
that could also be linked generally’ and proportionally to anticipated levels of avian mortality, including
the fatality of the four focal raptor species that have been a major focus of Avian Mortality Reporting
since 2006. The Supplemental EIR, prepared in 2014 and made final in 2015 with its certification by the
EBZA on February 2, 2015, used the same metric — total installed capacity — to estimate the level of avian
mortality likely to result from the proposed CUP extensions through 2018.

In 2014, AWI applied for new modifications to its CUPs, to allow implementation of Alternative 3 as
described in the prior 2013 EIR, that provided for operation through October 1, 2018 (and requested
" operation through October 31, 2018, the last day prior to the winter season shutdown as scheduled since
November 1, 2008). The County determined that a Supplemental Environmental Impact Report (SEIR)
would be required to address continued operations only and not the effects of decommissioning addressed

! Distinguished in this case because the CUPs on properties owned by the Waste Management Authority were
withdrawn from the application at the hearing and all of AWTI’s assets under those CUPs were conveyed to Green
Ridge Power LLC as part of an asset exchange completed on February 23, 2015.

? Mortality rates for the 2013 proposed project, without a winter season shutdown, were deemed to be under-esti-
mated, because mortality rates were derived from years in which the winter season shutdown was at least partly in
effect, and it is well-established that use and migration by most avian species increases substantially in the winter.
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in the 2013 EIR; provide the basis for findings related to operations through 2018; incorporate new
mitigation options; and provide for appropriate public review.

East County Board of Zoning Adjustments Hearing: On February 2, 2015 the EBZA held a hearing to
consider the SEIR, and after deliberation, voted to certify the SEIR with two votes in favor and one
opposed. The Members voting in favor had achieved consensus that the SEIR provided them with
sufficient information to make a decision about the proposed project, and that it was complete and
complied with CEQA requirements. The vote against certification appeared to be based on the perception
by the dissenting Board Member that substantial additional testimony had been submitted at the hearing,
such that he could not support the required finding that no new comments or information had been
submitted that would change the analysis or conclusions of the Final SEIR (Finding # 8). He supported all
other findings made for certification.

Appeal: Audubon California and a number of regional chapters of the Audubon Society appealed the
decision by the EBZA on February 2, 2015 to certify the SEIR. The appeal letter asserts in eight bullet
point paragraphs that the SEIR does not meet the requirements of CEQA, and is inadequate in the follow-
ing respects:

1. Itrelies on an incorrect baseline, that results in underestimation of bird mortality due to the project;
2. It underestimates bird mortality due to a flawed analysis method;

3. The SEIR does not acknowledge that the golden eagle population has an overall mortality rate of 12
percent per year, whereas the U.S. Fish and Wildlife Service (USFWS) has indicated that a mortality
rate in excess of 5 percent per year is not sustainable;

It does not adequately identify and assess all of the significant impacts attributable to the project;
Tt does not adequately assess cumulative impacts;

It fails to adequately identify potential and feasible mitigation measures to address project impacts;

N s

It defers and/or inadequately describes the identified mitigation measures, such that the public and
decision-makers could not effectively assess their adequacy; and

8. It did not recognize additional project impacts, including the potential delay of repowering of the
APWRA, disruption of monitoring efforts, and its conflict with the rationale used for approval of the
2013 modifications.

Discussion. The appeal essentially reiterates the same comments that were submitted to the County on the
Draft SEIR, and does not raise issues that were not addressed in the Response to Comments Section of the
Final SEIR. With respect to the first comment (# 1 above), the Appellant had previously expressed objec-
tion to using the baseline used in the 2013 EIR, that the baseline instead should be conditions without any
turbines operating in the period 2016 to 2018, consistent with the approval in 2013 to terminate all turbine
operations after October 31, 2015. As stated in the Final SEIR/Response to Comments (Master Response
2), the SEIR is a Supplement to the 2013 FEIR, and as such the baseline used in the SEIR is primarily the
same baseline as described in the 2013 FEIR. Although a different baseline would be appropriate for a
new EIR, it is not advisable CEQA practice to consider a different baseline for a Supplemental EIR.

It should be recognized that the 2013 baseline represented continued but very limited opération of AWT’s
turbines through 2018, with phased decommissioning (460 turbines operating during 2014 and 2015,
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which would have been reduced to 138 operating during the years 2016 to 2018). Consistent with the
2013 EIR, the SEIR simply compares the proposed permit extension across the MWs of installed
nameplate capacity that would be operated over the total remaining months and years of each alternative
across the five years between October 2013 and October 2018, and also enables comparison between the
2013 approved CUP modifications — the baseline the Appellant requests — and the proposed CUP
extension.

The statement that the SEIR employs a flawed analysis of projected bird mortality is based on an apparent
mis-understanding, addressed in Master Response 2 of the Final SEIR, that the rates were based on only a
portion (0.708) of a “MW-year” that is defined in the annual APWRA-wide Avian Mortality Monitoring
Reports, and that the analysis reflects a “subtraction” of the projected bird mortality. In fact, as stated
above, the analysis simply added up the installed capacity that could operate over the five-year period, as
shown in Table 3-2 in the Final SEIR, with MWs ranging from 116.5 MWs under the prior CUPs as
approved in 2005, to 128.7 MWs in the years 2014 to 2015 for the current CUPs, to 311 MWSs under the
proposed CUP extensions. No “subtraction” was made, and the method is fundamentally sound and
congistent with the 2013 certified EIR.

With respect to the third statement by the Appellants, regarding the golden eagle mortality rate, the
FSEIR, in Master Response 5 (Cumulative Impacts discussion), acknowledges the proposed CUP
extensions would have significant, cumulative and unavoidable adverse impacts on the broad ecological
character of the APWRA, including a number of golden eagle fatalities that would be severe through the
life of the CUP extensions. However, it was pointed out in the Final SEIR and it remains appropriate
CEQA practice to avoid adding a substantially different baseline model of analysis to the SEIR — which is
a Supplement to the prior 2013 EIR.

The fourth and fifth specific comments made by the Appellant generally reiterate the view that the SEIR
was incomplete in identifying the impacts of the CUP extensions, to which County staff can only repeat
that the SEIR does recognize the significant, camulative and unavoidable adverse impacts, and that
furthermore, additional analysis would not result in a different determination. The subsequent criticism
that the mitigation measures identified in the SEIR are inadequate or infeasible refers to prior comments
by the Appellants (on the Draft SEIR) that greater certainty and accountability is required to support the
proposed Mitigation Measures. In recognition of this criticism, Mitigation Measure BIO-17a was
modified for the SEIR to require greater accountability, if the Applicant did not choose power pole
retrofits (Mitigation Measure BIO-17) as the only means of mitigation its avian impacts. In addition,
BIO-17a is an additional measure unique to the SEIR (i.e., not in the 2013 EIR) that was added in
recognition that the impacts of the CUP extensions would be more severe and substantially greater than
the “baseline” effects of the current CUPs.- Mitigation Measure BIO-17a would enable the Applicant to
mitigate avian mortality through certain conservation options, that could involve either applying for an
eagle take permit from the USFWS, or completing a Resource Equivalency Analysis (REA) that would
identify appropriate avian habitat conservation strategies including contributions to regional raptor habitat
conservation. The Final SEIR specifies that if the Applicant opts to use BIO-17a, the REA must be
completed and approved within six months by the USFWS and the County.

The final point raised by the Appellants is that the SEIR does not address the potential impacts that the
extension could have on repowering by other companies in the APWRA, and conflicts with the rationale
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used in 2013 to approve the previous use permit modifications. Planning staff do not consider the coordi-
nation and sequencing of repowering activities to represent potential environmental impacts. With the
transfer of assets, and cessation of operations south of I-580, there would be no delay of repowering of the
Golden Hills I project area, which is the only approved repowering project that overlaps with AWI’s
turbines.

Recommendation: Staff recommends that the Board of Supervisors uphold the certification of the SEIR
by the EBZA. ‘

The complete record is attached.
Very truly yours,

Chris Bazar, Director
Community Development Agency

Attachments

cc: Audubon California '
Altamont Winds., Inc.
East County Board of Zoning Adjustments







Young, Andrew, CDA
J

From: rodgrobn@clearwire.net

Sent: Saturday, February 28, 2015 1:05 PM-

To: Young, Andrew, CDA; Palmeri, Maria, CDA;
Subject: Letter re: Altamont Wind Farm Permits Extension

Ralph F. Pombo
32919 S. Tracy Blvd.
Tracy, CA 95377

February 25, 2015

To Whom it May Concern,

I own 305 acres of grazing land on both sides of Old Altamont Road in Alameda County. This
land was one of the very first ranches to experiment with wind turbines in 1987, in the Altamont hills.
Because of ranches like mine, that took the risk of allowing the new concept of generating electricity
with wind power, the industry has flourished.

This has not been an easy venture as there has been many setbacks over the years. | have
suffered several wind company bankruptcies, new firms taking over and gambling that the unknown
strangers knew more than the last ones.

After all the risky years, the venture became somewhat stable, with the wind power companies
grossing more than one million wholesale dollars on my property annually. My small percentage
allowed me to compensate for the many drought years in the cattle business, helped to pay my ranch
mortgages and property taxes. Then came the Alameda County Board of Supervisors decision to
have a third of the wind generators removed from my property. | was led to believe that this was just
the first step in a repowering of this section of my ranch. Of course that never happened and the
results are unpaid property taxes and late ranch mortgage payments.

If the goal is to obtain renewable energy, help the economy with jobs, support local ranchers,
strengthen the tax base, repay the many years of trial and error by countless entrepreneurs that are
trying to satisfy the needs of the public, there can be only one decision. Promote the clean renewable
energy industry. This industry has continuously made many costly modifications to their machinery
and methods of operations in order to satisfy some very questionable goals. Let us encourage, not
discourage, the expansion of a very promising industry. Most of the revenue generated is spent
locally and is a big stimulus to our economy.

My property has produced electrical energy for the past 25 years. Not one iota of the natural
resources such as, underground minerals, water, oil or above ground fuel, has been depleted for this

venture. Isn’t this what every environmental and government agency has asked for and demanded of
us?

All of the ranchers in this area are asking you to PLEASE approve the Altamont Wind Farm
permits extensions.

Ralph F. Pombo






Altamont Winds .

Alameda County Waste Management Authority
1537 Webster Street '
Oakland, CA 94612

sent via e-mail to bmathews@stopwaste.org

Attention: Mr. Brian Mathews, Senior Program Manager

Subject: NextEra-AWI Wind Turbine Exchange Completion

Dear Mr. Mathews:

~ Today, we combleted our wind turbine asset exchange with NextEra Energy Resources and its

affiliate, Green Ridge Power. Therefore, we no longer operate any wind turbines on land owned
by Alameda County Waste Management Authority (*“ACWMA?”).

Because we no longer operate on ACWMA land,-the Conditional Use Permits (“CUPs”) that we
formerly operated under, which concern ACWMA land, have been-removed from our permit
extension application before Alameda County. The relevant CUPs are identified as follows:

> C-8216, WindWorks Ihc./ACWMA, APN: 099A-1810-001-00;

> (C-8243, Altamont Infrastructure Co./ACWMA: APNSs: 099A-1770-002-041, 099A-1770-002-02,
099A-1770-002-03, 099A-1780-001-04, 029A-1790-003-00 and 099A-1810-001-00.

Therefore, since ACWMA no longer has any interest in our CUP extension application and
appeal, we will make this fact known to Alameda County Planning Dept. and the Alameda
County Board of Supervisors.

Please contact me if you have any questions.

Sincerely,

Altamont Winds Inc. -

| Jm~7 Lag

Jeremy Liem
Legal Counsel

15850P Jess Ranch Road, Tracy, California 95377
phone 925.455.7251 e e-mail j[@powerworks.com ¢ www.powerworks.com




Judith Hintz
3883 Santa Clara Way
Livermore, CA 94550

February 19, 2015

ALAMEDA COUNTY SUPERVISORS
1221 Oak Street, Suite 536
Oakland, CA 94612

My name is Judith Hintz; | am part owner of the Egan Estate Ranch in Altamont. My great
grandparents purchased the ranch in 1879, and it remains in the family. | am requesting that
the Board of Supervisors for Alameda County approve the three year extension requested by
Altamont Winds Inc.

Altamont Winds Inc. continues to work with Alameda County in compliance with the seasonal
shutdowns as recommended in the 2013 FEIR CEQA Alternatives. The extension of the CUPs is
merely a stop-gap measure until the Altamont Winds Inc. is able to fully execute repowering
efforts in the area in question. It is imperative that the application for extending the CUPs is
approved. This is a critical time in California to continue to expand the availability of
renewable energy in response to Governor Brown’s environmental goals to achieve 50% of
California’s energy from renewable sources. By approving the Conditional Use Permits
Alameda County will be supporting these goals.

| urge you to approve the three year extension as requested by Altamont Winds Inc.

Thank you for your consideration.

Wﬁ/w

Judith Hintz

Cc: Altamont Winds Inc.
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United States Department of the Interior

FISH AND WILDLIFE SERVICE
Office of Law Enforcement
2800 Cottage Way, W-2928

Sacramento, CA 95825.

February 19, 2015

Alameda County Board of Supervisors
Alameda County Administration Building
1221 Oak Street; Suite 536

Oakland, California 94612

Dear Board of Supervisors:

This letter is to inform you of the U.S. Fish and Wildlife Service’s (Service) position regarding
the ongoing unlawful take of golden eagles at Altamont Winds, Inc. (AWI) facilities located in
the Altamont Pass Wind Resource Area, further supplementing our December 10, 2014, October
15,2014, and April 19, 2013, comment letters regarding the Notice of Availability of a Draft
Supplemental EIR for Modifications to Existing Conditional Use Permits — AWI, the Notice of
Preparation of a Supplemental EIR for Proposed Modifications to Existing Conditional Use
Permits — AWI; and, the Draft Environmental Impact Report for the Modification to Existing
(Year 2005) Conditional Use Permits (Project) for AWI, respectively.

The Bald and Golden Eagle Protection Act (Eagle Act) prohibits a variety of actions with respect
to eagles, including unauthorized “take.” In 2009, the Service promulgated a final rule on two
new permit regulations that, for the first time, specifically authorize the unintentional take of
eagles and eagle nests in certain situations under the Eagle Act (50 CFR 22.26 and 22.27). The
Service’s regulations (74 Federal Register 46853-46879, September 11, 2009; and, 78 Federal
Register 73704-73725, December 9, 2013) allow permits for up to 30 years to take eagles under
the Eagle Act where “take is associated with, but not the purpose of the activity, and cannot
practicably be avoided.” Take of golden eagles can only be authorized where it is compatible.
with the preservation of the species.

Since January 2010, after issuance of the Service’s final rule on the new permit regulations under
the Eagle Act, approximately thirty-one (31) unpermitted eagle fatalities have been recorded at
AWTI facilities in the Altamont Pass Wind Resource Area. Although companies are not legally
required to seek or obtain an eagle take permit, the take of an eagle without a permit is a
violation of the Eagle Act, and could result in civil or criminal prosecution.

Despite the fact that the new permit regulations have been published for several years, and in the
face of AWT’s stated commitment to create an Eagle Conservation Plan and apply for an Eagle
Take Permit, the Service has yet to receive either. Accordingly, the Service’s Office of Law
Enforcement is monitoring AWI’s ongoing unpermitted eagle take and its associated actions.



The Service continues to recommend that Alameda County deny AWT’s requested project
modifications to their operational and decommissioning schedule, and instead enforce AWTI’s
current permit requiring removal of its 828 existing wind turbines by October 31, 2015. To do
otherwise will likely result in more eagles being killed by AWT’s turbines, further increasing
AWT’s liability and possibly subjecting the County to increased scrutiny for having approved the
CUP extension proposal.

Jill Birchell

Special Agent in Charge
Office of Law Enforcement
U.S. Fish and Wildlife Service

cc:

Tara Mueller, California Attorney General’s Office, Deputy Attorney General

Bob Anderson, Department of Justice, Environmental Crimes Division, Senior Trial Attorney
Craig Weightman, California Department of Fish and Wildlife, Environmental Program Manager
Eric Davis, U.S. Fish and Wildlife Service, Migratory Birds and State Programs ‘
Alameda County Community Development Agency



Alameda County Fire Department
Fire Prevention Bureau
Plan Review Comments

399 Elmhurst Street, Room 120 , Hayward, California 94544 (510) 670-5853 Fax (510) 887-5836

2-24-15

Alameda County

Community Development Agency

Planning Department .
. 224 West Winton Ave., Room 111

Hayward, California 94544

To Andrew Young . [PLN# | 14-00028

Address Goecken Rd '

Job Description | Extend windfarm CUP

Reviewed By | Scott McMillan ' | 510 670-5877
Conditions of Approval

The following conditions shali be met prior the issuance of a building permit and fire
clearance for occupancy. :

1. No Fire Depértment comments.

Page 1 of 1






Altamont Winds ine.

12 February 2015

Alameda County Board of Supervisors
Alameda County Administration Building
1221 Oak Street; Suite 536

Oakland, California 94612

Subject: Appeal of East County Board of Zoning Adjustments’
Denial of Extension of Conditional Use Permits
86 MW Altamont wind farms :

Dear Alameda County Supervisors:

Altamont Winds Inc. (“AWI”) submits this appeal of the East County Board of Zoning
Adjustments’ (“EBZA”) denial of our application to extend Conditional Use Permits (“CUPs™)
C-8036, C-8037, C-8134, C-8137, C-8191, C-8231, C-8232, C-8233, C-8235, C-8236, C-8237,
C-8238, C-8239, C-8241, C-8242, and C-8244. AWl is a small Alameda County based
company that operates the 86 MW wind farms in the Altamont Pass, which provide clean
renewable energy to our fellow Californians, and help the state and county to maintain their
renewable energy portfolio standards and greenhouse gas reduction goals. AWI currently
operates its wind farms in compliance with the previously mentioned CUPs, and appeals the
EBZA's denial of our application to extend the CUPs because the EBZA has failed to
adequately consider the social, economic, and environmental benefits from our wind farms.

AWI respectfully requests that the Board of Supervisors extends the CUPs for three years, 2016
through 2018, taking into account the following: _

> Continued operation of AWI's wind farms'provides significant climate and environmental
benefits to Alameda County and the environment as a whole.

> Continued operation of AWVI’s wind farms has significant economic benefits.

> Extending AWI's conditional use permits through 2018 allgns with CEQA’s goals of reducing
environmental damage.

> The mitigation measures proposed in the SEIR will mitigate for avian impacts beyond the
impacts directly attributable to AWI’s wind farms.

> There is overwhelming evidence in the adrhinistrative record to support adopting a Statement
of Overriding Considerations and approve the proposed permit extension.



AWI is fully committed to implementing the mitigation measures identified in the Supplemental
Environmental Impact Report (“SEIR”), and believes that the SEIR is sufficient to inform
Alameda County of the potential negative environmental effects of the proposed CUP extension.
Therefore, AWI| agrees with the EBZA’s certification of the SEIR, and only appeals the EBZA's
denial of the extension of the CUPs.

1. CONTINUED OPERATION OF AWI’'S WIND FARMS PROVIDES SIGNIFICANT CLIMATE
AND ENVIRONMENTAL BENEFITS TO ALAMEDA COUNTY AND THE ENVIRONMENT AS
A'WHOLE. The environmental benefits of wind power are well known and well established.
One of the main benefits of wind power is reduced use of fossil fuel-based energy generation,
which results in fewer greenhouse gas (“GHG”) emissions and less toxic air pollution. Keeping
our air clean and clear of GHGs helps to reduce anthropogenic (human caused) impact on
climate change, and has countless health benefits to humans and wildlife. By allowing AWI to
continue operating its Altamont Pass wind farm through the end of the 2018 wind season (i.e.,
until October 31, 2018), Alameda County will support clean and renewable energy generatlon

1.1 Continued operation of AWYP’s wind farms aligns with Alameda County’s dedication to
renewable energy, as described in its Community Climate Action Plan. In 2014, the Board
of Supervisors passed the Alameda County Community Climate Action Plan (“CCAP”). One of
the six Climate Action Areas |dent|f|ed by the CCAP is “Building Energy,” which includes an
increased use of renewable energy.” As the CCAP states, over 1/3 of the unincorporated
county’s GHG emlssmns come from energy consumption in residential, commercial, and
industrial buildings.? Alameda County has committed itself to “work to increase the amount of
renewable energy within the electricity grid’s generation portfolio” in order to reduce these GHG
emissions and to achieve the County’s goal of an 80% reduction of GHG emissions by 2050.°

In order to achieve the county’'s GHG reduction target, the CCAP also recognizes the “need to
reduce the use of fossil fuel-based energy, through expanding renewable energy generation
within the unincorporated county.” As we will show, the continued operation of our wind farms
will offset tons of GHGs and particulate matter air poliution. Extending AWI’s conditional use
permits through the end of the 2018 wind season fits squarely within Alameda County’s goals of
reduced GHG emissions and reduced reliance on energy from fossil fuels.

1.2 Continued operation of AWl's wind farms has net positive environmental and climate
benefits. The net benefit of this wind project to avian species, society, and the environment as
a whole is well documented in the administrative record for this project. AW/I’s wind farms
reduce massive amounts of toxic air pollution and climate change-causmg greenhouse gases by
offsetting the use of fossil fuels to generate electrical power.®

Wind energy satisfies the societal need for electrical power at one of the lowest overall impact
levels to human and animal health and to the overall environment.® Wind power produces no air

' Alameda County Community Climate Action Plan p.37 (June 3, 2011).
% Alameda County Community Climate Action Plan p.37 (June 3, 2011).
8 Alameda County Community Climate Action Plan p.37 (June 3, 2011).

* Alameda County Community Climate Action Plan p.38 (June 3, 201 1).
Sup significant benefit of wind power compared to natural gas is the almost complete elimination of fossil-
fuel-related emissions.” Donald McCubbin & Benjamin K. Sovacool, “The Hidden Factors That Make Wind
Energy Cheaper than Natural Gas in the United States,” Electricity Journal, Vol. 24, p. 86 (2011).

® Benjamin K. Sovacool, “The avian and wildlife costs of fossil fuels and nuclear power " Journal of
Integrative Environmental Sciences, Vol.9, p.267 (2012).



or water pollution, and delivers a net reduction in such externalities by offsetting toxic pollutants
that would otherwise be generated by extracting, transporting, and burning fossil fuels.
Compared to other forms of power generatlon wind energy has the lowest lifecycle greenhouse
gas emissions of any electricity source.”

In a real and quantifiable way, AWI's wind farms mitigate the negative environmental impacts of
electricity generation generally, and in doing so, AWI's operations help to prevent respiratory
and cardiovascular disease, cancer, and premature death in humans and animals, including
birds.® While certain poorly-sited wind turbines may pose an increased risk to individual birds in
some areas of the Altamont Pass, studies have shown that the net benefit provided by wind
farms prevent an even larger number of blrds from coming into contact with other harmful '
anthropogenic impacts.

1.2.1 Continued operation of AWF's wind farms has net positive impacts to human and
avian health. In support of our CUP-extension application, we have referenced a study
conducted by Drs. McCubbin and Sovacool in 2011 on the air quality benefits of wind farms in
the Altamont Pass Wind Resource Area (“APWRA”), and we have entered this study in the
administrative record. The study’s results have been cited in numerous peer-reviewed journals,
including the Journal of Integrative Environmental Sciences.® The study estimates that the
APWRA's replacement of regional natural gas-fired power generation offset enough air pollution
from 1986 to 2006 to prevent over 45,000 premature bird deaths.”® Extrapolating from these.
results, AWI's wind farm prevents 31 premature bird deaths every month. " As well, AWI's
wind farms over the past 20 years alone, have avoided or saved:

> 10 premature deaths

> 7 heart attacks

> 102 asthma attacks

721 lost work/sick days
4,259 restricted activity days
> $78 million in health costs

> over 7,000 bird deaths

vV Vv

Since that stu_dy was conducted, AWI's positive effect on the environment has continued to
improve, in part due to the implementation of many mitigation measures that were not in effect

" Mark. Z. Jacobson, “Review of Solutions to Global Warming, Air Pollution, and Energy Security,” Energy .
& Environmental Science 2 (2009): 148-173.
® Donald McCubbin & Benjamin K Sovacool, Health, Wildlife, and Climate Benef ts of the 580 MW
Altamont Wind Farm, Altamont Pass, California, December 2011 ati.
® Benjamin K. Sovacool, “The Avian and Wildlife Costs of Fossil Fuels and Nuclear Power,” Journal of
Integrative Environmental Sciences 9(4) (December, 2012), pp. 255-278; McCubbin, D and BK Sovacool.
“The Hidden Factors That Make Wind Energy Cheaper than Natural Gas in the United States,” Electricity
Journal 24(9) (November, 2011), pp. 84-95; Sovacool, BK. “The Avian Benefits of Wind Energy: A 2009
Update,” Renewable Energy 49 (January, 2013), pp. 19-24; McCubbin, D and BK Sovacool. “Quantifying
the Health and Environmental Benefits of Wind Power to Natural Gas Energy Policy 53 (February,
2013) pp. 429-441.

® Donald McCubbin & Benjamin K. Sovacool, Health, Wildlife and Climate Benefits of the 580 MW
Altamont Pass Wind Farms, Altamont Pass, California, December 2011, at 56.
" According to McCubbin (Dec. 2011), note 25, the 580 MW APWRA wind farms avoided more than
45,000 avian deaths over 20 years (240 months), which equals 187 avian deaths avoided per month.
AWV's portion alone is estimated to avoid approx. 31 bird deaths per month.



before 2006. Assuming the same rates of reduction in air pollution, extending AWI’s permit as
requested for three years, 2016-2018, can avoid or save nearly:

> 2 premature deaths

1 heart attack

13 asthma attacks

92 lost work/sick days

543 restricted activity days

$10 million in health costs
over 950 bird deaths

v
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These benefits only come as a result of the self-mitigating benefits of wind energy itself.
Because the results above do not take into account all of the proposed avian mitigation,
continued operation of AWI’'s wind farm will have significantly greater environmental benefi ts
when those mitigation measures are implemented.

1.2.2 Continued operation of AWI’s wind farms contribute to reduced greenhouse gas
emissions and reduced air poliution. Over the proposed three year extension of the
conditional use permits, AWI's wind farm will offset and avoid a substantial amount of
greenhouse gas emissions and particulate matter pollution. Specifically, over the course of the
three year extension, AWI's wind farms will offset and avoid:

252,000 Ibs. of Nitrous Oxides

2,500 Ibs. of Sulphur Dioxide

25,000 Ibs. of Particulate Matter
609,000,000 Ibs. of Carbon Dioxide'?

VVVYV

Similarly, when operation of our wind farms was considered as an alternative in the 2013 EIR,
the County noted that continued operation of our wind farms through the end of the 2018 wind
season would have the greatest reduction in GHG emissions compared to all other alternatives
considered.”

2. CONTINUED OPERATION OF AWI'S WIND FARMS HAS SIGNIFICANT ECONOMIC
BENEFITS. Studies by the Natlonal Research Energy Laboratory™ and lllinois State University
Center for Renewable Energy'® have calculated the overall economic benefits of wind power,
including both direct and indirect the economic benefits of a wind prOJect Some of those
benefits include:

property taxes

benefits to land owners

payroll for wind plant employees

operations and maintenance costs

cost of parts and materials involved in operations and maintenance

VVVYVYV

*2 Donald McCubbin and Benjamin K. Sovacool, Health, Wildlife and Climate Benefits of the 580 MW
Altamont Pass Wind Farms, Altamont Pass, California, December 2011.
13 2013 FEIR, p.4-12, Table 3.1-12.

“E. Lantz, Economlc Development Benefits from Wind Power in.Nebraska: A Report for the Nebraska
Energy Office, National Renewable Energy Laboratory (Nov. 2008).

® Center for Renewable Energy, lllinois State University, Economic Impact - Wind Energy Development
in lllinois (Jun. 2012).



> sales taxes on operations and maintenance parts
> insurance, auditing, and banking costs

> permitting costs

> avoided carbon dioxide em|SS|ons

> health cost savings

The data from these studies shows that over a 20 year period the entire 580 MW wind farms
within the APWRA has economic benefits of over $3.1 billion. More specifically, extending

AWTI's CUP’s for another three years will result in economic benefits of over $103 million.

2.1 AWPr's wind farms provide substantial social and economic benefits to Alameda
County. In his comments at the February 2, 2015 hearing before the EBZA, Mr. Jay Dunton,
one of AWI's landowners in the Altamont Pass, mentioned that all of the wind rent proceeds he
receives from the wind turbines located on his land are donated to charities in Alameda County.
Most notably, each year, he gives tens of thousands of dollars to Alameda County hospitals,

- and has funded two rooms in the Valley Care Medical Center hospital in Pleasanton. At the
hearing, Mr. Dunton stated that if AWl's CUP’s are not extended, he will not be able to afford to
continue to glve to the hospital. .

Beyond charitable donations, extending AWI's CUPs will allow AWI to continue employing the
wind smiths, mechanics, machinists, technicians, and support staff that operate the wind farms.
Many of AWI's employees are Alameda County residents whose income and property taxes

~ contribute to the local, state, and national governments. As well, extending the CUPs will
complement the green jobs initiative outlined in Alameda County’s CCAP. Failing to extend
AWI's conditional use permits will force AWI to undergo a large restructuring that will
undoubtedly result in severely reduced personnel needs. However, ending current operations in .
2018 (as envisioned by AWI's application to extend the CUPs) does not require the personnel
reduction that AWI would need if the CUPs expire at the end of the 2015 wind season. AWl is
in the process of developing new wind repower projects in the APWRA which will replace the
projects that are covered by the CUPs at issue. :

Alameda County also stands to benefit from property taxes levied on AWI’s wind farm. If AWT’'s
wind farms are forced to shut down, our landowners’ properties will be severely devalued.
Unlike residential solar systems in California, commercial wind farms are not excluded from
property value assessments, which significantly increase the value of land, and thereby, -
increase the amount of tax levied on the land each year.

3. EXTENDING AWI'S CONDITIONAL USE PERMITS THROUGH 2018 ALIGNS WITH

- CEQA’S GOALS OF REDUCING ENVIRONMENTAL DAMAGE. One of the overarching goals
of the California Environmental Quality Act (“CEQA”) is to reduce environmental damage.™
Although CEQA is an informative document, the purpose of providing agency decision-makers
with information on the environmental impacts of a proposed project is to give the public agency
the opportunity to make decisions that avoid environmental harm and promote environmental
health.'” As courts have continually held, “the overriding purpose of CEQA is to ensure that
agencies regulating activities that may affect the quality of the environment give primary
consideration to preventing environmental damage. CEQA is the Legislature's declaration of

'6 CEQA Statute and Guidelines §§ 21000, 21001.
" CEQA Statute and Guidelines §§ 21000, 21001.



policy that all necessary action is taken ‘to protect, rehabilitate and enhance the environmental
quality of the state.”®

Similarly, recent environmental review jurisprudence has determined that in many cases, when
deciding to approve or deny an applicant’s permit, California agencies must consider the effects
the proposed project has on GHG emissions in light of California’s climate policies.'® For
example, in Cleveland National Forest Foundation v. San Diego Association of Governments,
(decided in late 2014), the appellate court held that San Diego erred by failing to sufficiently
consider the impacts the project would have on greenhouse gas emissions.® In making that
decision, the court indicated that the error was due to a failure to analyze the project’s
environmental impacts in light of Executive Order S-3-05, which outlines California’'s GHG
reduction goals, and is still in effect today.21 Therefore, AWI believes that consideration of the
reduction in GHG emissions that would result from the extension of the CUPs is appropriate,
and consistent with California’s GHG reduction policies.

4. THE MITIGATION MEASURES PROPOSED IN THE SEIR WILL MITIGATE FOR AVIAN
IMPACTS BEYOND THE IMPACTS DIRECTLY ATTRIBUTABLE TO AWI'S WIND FARMS.
There are many factors that go into determining the net impacts AWI’'s wind farms have on
avian mortality rates in the APWRA.?* Some of those factors include the previously mentioned
reduction in GHG emissions and air pollutants, retrofitting power poles that pose risks to birds,
shutting down the wind turbines during migratory periods, background mortality of focal species,
and the environmental effects of unassociated projects adjacent to the APWRA. Because the
mitigation measures identified within the SEIR are focused on the overall impacts to avian
species, including avian impacts not attributable to AWI's wind farm, AWI’'s mitigation efforts will
provide a net environmental benefit to the APWRA.

4.1 Because the SEIR does not fully incorporate background mortality, the proposed
mitigation measures are more than sufficient. The focus of the SEIR was to identify the

- potential environmental impacts of extending the CUPs, and as such, has only identified
environmental impacts due to'the operation of wind turbines. Without challenging the adequacy

~of the SEIR to inform Alameda County of the potential negative environmental impacts of the
project, AWI notes that background mortality of the focal species was not fully considered.
Background mortality is mortality that is not attributable to AW/I’s projects. Some examples of
background mortality include predation of the focal species and poison entering the focal
species’ food chain. Because AWI is committed to responsible stewardship and an
environmentally friendly project, AWI will implement the mitigation as proposed in the SEIR,
knowing that such mitigation measures will exceed AWI's impacts to avian species.

4.1.1 b'The proposed mifigation measures compensate for raptor background mortality.
Because the purpose of the SEIR is to evaluate the environmental effects of the proposed CUP
extension itself, it does not take into account the environmental effects of nearby projects, and

'8 Save our Peninsula Committee v. Monterey County Board of Supervisors, 87 Cal.App.4th 99, 117
(2001) (citing (Laurel Heights Improvement Assn. v. Regents of Umvers;ty of California, 47 Cal.3d 376,
390 (1988)).

' Cleveland National Forest Foundation v. San Dlego Association of Governments, 231 Cal.App.4th
1056 (2014).
20 »» Cleveland at 1072. f

! Cleveland at1072; Cal. Exec. Order No. S-3-05 (June 1, 2005).
22 FSEIR p.30-40.



does not fully incorporate background mortality of focal species.?® Although AWI believes that
the SEIR has adequately informed Alameda County of the potential environmental impacts, AWI
notes that because focal species’ background mortality is not incorporated into the SEIR, the
mitigation measures proposed by the SEIR are more than sufficient to compensate for the
potential impacts AWI’s permit extension will have on the local environment.

In 2014, avian fatalities increased even though fewer wind turbines were operating than years
prior. AWI, on its own initiative, conducted research into the source of the increased fatalities.
AWI1 was surprised to find that the California Department of Water Resources (“DWR”) uses
rodenticide poison along the South Bay Aqueduct, the Bethany Reservoir, and the California
Aqueduct to control/kill ground squirrel populations. These rodenticide bait stations are at the
heart of the APWRA. The rodenticide poison used is an ingested anticoagulant that can have
lethal effects on raptors that prey on poisoned squirrels. The connection between rodenticide
use and raptor poisoning is well-known, and a recent study into the effects of rodenticide on
raptor species concluded that certain anticoagulants are twenty-times more toxic to focal
‘species identified in the SEIR than other non-raptor avian species.”* Many state and local
agencies and governments, as well as environmental groups, are aware of the connection
between rodenticide and raptor mortality, and have either passed regulations or published
documentation aimed at reducing raptor deaths due to secondary poisoning.?

As well, a significant number of the recorded avian fatalities occur during the non-operating
season, November 1 to February 15 each year. For some species, more fatalities are recorded
during the non-operation season than when the wind turbines are operative. If all avian fatalities
" were attributable to wind turbine operation, then there should be no fatalities during the non-
operating season. Because a significant amount of the recorded fatalities occur during the non-
operating season, it's clear that not all avian fatalities are attributable to operating the wind
turbines. Because the operating season is more than twice as long as the non-operating
season, the fact that there are more fatalities for some species during the non-operating season
shows that there is a background mortality that the mitigation measures and SEIR do not
analyze, thereby overestimating the avian impacts by wind turbines.

4.2 The removal of high risk turbines will reduce the avian mortality rates, resulting in

~ overall greater benefits for the birds. When calculating avian mortality rates, the documents
supporting the SEIR used a model of the APWRA that assumes High Risk Turbines (“HRTs”)
are installed and operational. HRTs are wind turbines in locations that the Alameda Co.
Scientific Review Committee (“SRC”) has determined to pose a higher risk to avian species.
According the SRC, when these wind turbines are removed or relocated, they no longer pose a
high risk to birds.

Under the HRT analysis system, wind turbines are rated on a scale of 1 to 10 on likelihood of
risk to avian species, with 10 being the greatest impact. As a mitigation measure, the SEIR
proposes to remove or relocate all wind turbines with a rating of 8.5 or greater which amounts
to 21 HRT wind turbines.

23 ESEIR p.26-40.
4Rattner B. A., Horak, K. E., Warner, S. E., Day, D. D., Meteyer, C. U., Volker, S. F., Eisemann, J. D.
and Johnston, J J. (2011), Acute toxicity, hlstopathology, and coagulopathy in Amerlcan kestrels (Falco
sparverius) following administration of the rodenticide diphacinone. Environmental Toxicology and
Chemlstry, 30: 1213-1222. doi: 10.1002/etc.490.

% Exhibit B.



In the County’s final staff report dated February 2, 2015 related to the SEIR, the County
recommends removal of 21 HRT wind turbines. Because these wind turbines are currently
operational, any avian impacts caused by such turbines are included in the calculated fatality
rates. Yet, the avian mitigation as proposed is calculated as if the HRTs were not removed,
thereby, “double dipping” on mitigation requirements.

Assuming that the HRTs have disproportionately higher impacts on birds, and because avian
mortality rates in the APWRA are calculated with those HRTs installed, removal or relocation of
the HRTs will necessarily reduce the effective avian mortality rates. AWI does not challenge the
adequacy of the mitigation or the SEIR, and does not challenge the SEIR’s ability to inform
decision-makers on the potential environmental impacts of the proposed project. AWI merely
points out that because of this difference in calculated and effective mortality rates, the identified
* mitigation methods in the SEIR are more than sufficient to address the wind farms’ avian
impacts. Therefore, the lowest fatality rate of 0.061 eagle fatalities per MW per year (as
discussed later in this letter) should be used to calculate power pole retrofit mitigation, not the
higher rate of 0.075 proposed by the County’s final staff report '

5. THERE IS OVERWHELMING EVIDENCE IN THE ADMINISTRATIVE RECORD TO
SUPPORT ADOPTING A STATEMENT OF OVERRIDING CONSIDERATIONS AND
APPROVE THE PROPOSED PERMIT EXTENSION. Adopting a Statement of Overriding
Considerations is appropriate, supported by the record, and well within the County’s legal
authority. Beyond environmental considerations, CEQA also requires a decision-making
agency to consider the social, technological, and statewide and regional benefits of a proposed
project.?® A Statement of Overriding Considerations (“SOC”) gives a public agency the
opportunity to approve a project based on “economic, Iegal social, technological, or other
benefits” in light of unavoidable environmental effects.”” As previously mentioned, there are an
overwhelming number of considerations that support extending AW/’s CUPs through the end of
“the 2018 wind season.

The not-yet-adopted SOC, prepared by the Alameda County planning staff and attached to the
staff report, states that the proposed project has many economic and environmental benefits
that go beyond those considered in the SEIR.?® As previously noted, continued operation of
AWT's wind farms significantly reduces locally produced GHG emissions and toxic air poliution,
which has long-lasting environmenfal, human, and wildlife benefits. Human and avian mortality
will be reduced, and a reduction in the negative environmental by-products of conventional
energy generation helps to prevent increased climate change due to global warming. Making a
decision to continue promoting these benefits is perfectly aligned with Alameda County’s
Community Climate Action Plan.

Additionally, allowing AW!’s wind farms to keep running will employ many Alameda County
residents whose income supports the local economy. Income taxes that those residents pay, as
well as the various taxes directly associated with the wind farms, help to support the local, state,
and national governmients.

In order for the County to adopt a SOC, the determination must be supported by "substantial
evidence” from anywhere in the administrative record, and is not limited to information contained

% CEQA Statute and Guidelines § 15903(a).
% CEQA Statute and Guidelines § 15903(a).
?8 Final Supplemental Environmental Impact Report, Exhibit C.



in or referenced by the SEIR.® Here, there is more than sufficient evidence throughout the
entire administrative record to support the County’s adoption of a SOC in favor of granting a
CUP extension. As explained in throughout this letter, the record contains a wealth of evidence
lauding the environmental, economic, and social benefits of continued clean wind power
operation.

The “substantial evidence” standard gives public agencies broad discretion when adopting a
SOC. This standard is based on the fact that “the agency has the discretion to resolve factual
issues and make policy decisions.”® Courts are highly deferential to public agency decisions
under this standard and will generally not substitute their judgment for the judgment of the lead
agency. In reference to the “substantial evidence” needed to support a SOC, the court in
Uphold Our Heritage v. Town of Woodside repeatedly stated that it's well within an agency’s
discretion under CEQA to determine whether “the specific benefits a project offers, outweigh
any environmental effect.”®' This cost-benefit analysis “lies at the core of the lead agency’s
discretionary responsibility under CEQA and is, for that reason, not lightly to be overturned.”*
The net benefit of this wind power project to avian species, as well as the net benefit to the
climate and environment as a whole, is well documented.

6. IN CONCLUSION, AWI RESPECTFULLY REQUESTS THAT THE BOARD OF
SUPERVISORS EXTENDS THE CUPs ACCORDINGLY. In light of the foregoing, AWI

‘requests that the Board of Supervisors adopts the Statement of Overriding Considerations

attached to Alameda County’s staff report; approves the application to extend the Conditional
Use Permits for three years, 2016 through 2018; and adopts Exhibit A to this letter, which
includes AWI's modifications to the recommendations found in' Alameda County’s staff report
dated February 2, 2015, the substance of which is explained in the following sections.

6.1 Include the environmental, societal, economic, and climate benefits of wind power
when adopting the Statement of Overriding Considerations. As previously discussed at
length, extending AWI's CUPs for three years from 2016-2018 has enormous benefits to the
climate, society, the economy, and to the environment, which includes offsetting 609 million of
pounds of toxic air pollution and greenhouse gas emissions caused by fossil-fuel based
electricity generation. Human and avian health reaps significant benefits from clean wind
power’s displacement of fossil-fuel emissions, including saving human and avian lives. Without
considering the self-mitigating climate and environmental benefits of wind power, the avian
impacts and related mitigation are over estimated. Climate change is reduced by offsetting
greenhouse gas emissions, and the air is cleaner because fewer polluting chemicals and
polluting particulate matter are discharged by fossil fuel based electricity generation. AWI’s
wind farms provide jobs to Alameda County residents, whose income helps to sustain the local,
regional, and national economies. The operations and maintenance of AW/I’s wind farms
provide $103 million in direct and indirect benefits as well. All of these benefits are consistent
with Alameda County’s Community Climate Action Plan, and AWI respectfully requests that the
Board of Supervisors considers these benefits when adopting a Statement of Overriding
Considerations to extend the CUPs, attached to this letter as Exhibit C.

2 CEQA Statute and Guidelines § 15093(a).
30 Save Our Peninsula Committee v. Monterey County Board of Supervisors, 87 Cal.App.4th 99, 117

(2001). ' '

- 3! See 147 Cal.App.4th 587, 603 (2007).

32 147 Cal.App.4th 587, 603 (2007).



6.2 Extend the CUPs at 100% capacity for three years, 2016-2018 not 50% as proposed
by the County staff report. Alameda County’s staff report proposes to extend the CUPs on
the condition that AWI is only allowed to operate at a total 50% capacity during the three year
extension, i.e., operate 50% of its turbines for 3 years or 100% of its turbines for 1.5 years. This
proposal ignores the 'substantial climate benefits that AW/I’'s wind farm provides to the
environment, and ignores the detrimental effects from the resulting fossil fueled-electricity
generation on human and avian health. Permitting AWI to operate at full capacity for another
three years promotes clean energy and ali of its accompanying benefits to society, the ,
economy, climate, and the environment. AWI has incorporated these changes into Exhibit A to
this letter, and AWI respectfully requests that the Board of Supervisors adopts this change.

6.3 Correct the startup date in BIO-16 to be consistent with the historic operating period,
starting up each year on February 15 at 12:01 AM. In order to comply with the Winter
Seasonal Shut Down (“WSSD”), AWI shuts down all of its wind turbines on October 31 and
resumes operation on February 15 at 12:01 am. However, mitigation measure BIO-16 (the
mitigation measure in the SEIR that describes the WSSD) states that the shutdown ends on
February 16. AWI has incorporated the change from February 16 to February 15 in Exhibit A
to this letter, and AWI respectfully requests that the Board of Supervisors adopts this change.

6.4 Use a Golden Eagle fatality rate of 0.061 to derive the mitigation measures as
outlined in the SEIR, not 0.075 as proposed by the County staff report. As previously
discussed, the eagle fatality rates shown in the SEIR have not fully considered the following:

> avian background mortality
> removal of HRTs ‘
> the climate and environmental benefits of wind power

Not considering this information over-estimates AWI's impact on avian species, and results in
over-mitigating AWI's avian impacts.

Alameda County’s SEIR staff report dated February 2, 2015 suggests the consideration of three
different fatality rates, 0.061, 0.075, and 0.085 eagle fatalities per MW per year, but
recommends the middle value of 0.075. These different fatality rates are derived from different
sets of operating years: 2008-2010, 2008-2012, and 2005-2010 respectively. However, none
of the data sets fully incorporate background mortality rates, removal of HRTs, and the climate
and environmental benefits of wind power. If these factors were included in the fatality rates,
the rates would be lower, and would likely show the wind farms’ net benefit to golden eagles. in
spite of the over-estimation of the fatality rates, AWI is willing to comply with over-mitigation,
based on the lower fatality rate of 0.061, resulting in 322 power pole retrofits during the 3-year
extension. Adopting the 0.061 fatality rate is shown in AWI's changes to the County staff’s draft
project resolution, shown in Exhibit A to this letter, and AWI respectfully requests that the
Board of Supervisors adopts this change

6.5 Calculate power pole retrofit costs based on actual PG&E costs, instead of outdated
USFWS estimates. In October 2014, AWI paid PG&E to install five power pole retrofits as
avian mitigation. Rather than the $7,500 per power pole retrofit sourced from U.S. Fish and
Wildlife Service (“USFWS”) guidance estimates, AWI incurred an average cost of $1,069 per
power pole retrofit. The USFWS estimated cost is over seven-times more than the actual PG&E
cost. Therefore, the two rates are illustrated as follows: ’



- > USFWS suggested cost (and proposed by County staff)
: = $7,500/power pole retrofit x 322 poles = $2.4 million
> PG&E actual cost = $1,069/power pole retrofit x 322 poles = $344,000

When viewed in light of the proposed mitigation, USFWS over estimates power pole retrofitting
cost by over $2 million, which far exceeds any reasonable cost estimate. Such inaccurate and
extraneous costs place an undue financial burden on AWI, especially when coupled with the
County’s staff report suggesting that mitigation funds be deposned well before the retrofits are
scheduled. Further, extra and unjustifiable mitigation that cost $2.4 million makes the project
economically infeasible. Forcing AWI to incur millions of dollars in mitigation costs beyond the
amount necessary to implement the proposed mitigation is a road block to Alameda County’s
continued dedication to wind power development. AWI has incorporated these changes to
power pole retrofit cost estimates into Exhibit A to this letter, and AWI respectfully requests that
the Board of Supervisors adopts these changes.

6.6 Allow AWI, not the County, to manage power pole retrofit mitigation funds. Alameda
County’s SEIR staff report suggests that AWI deposit funds into a trust account to pay for power
pole retrofit mitigation. Rather than use the County as an intermediary to pay for the mitigation,
AWI will pay these funds directly to PG&E to retrofit the power poles, and provide a report of the
completed mltlgatlon to the County. Submitting power pole retrofit funds, as currently
calculated, in advance of the work performed places a huge financial burden on AWI, roughly
$2.5 million. Instead of depositing the retrofit funds with the County, AWI proposes submitting
quarterly progress reports for the power pole retrofit mitigation. As well, AWI, as a company
dedicated to electricity generation, transmission, and facilities management, is better suited than
the County to implement, oversee, and verify power pole retrofitting. The above changes have
been incorporated into Exhibit A to this letter, and AWI respectfully requests that the Board of
Supervisors adopts the changes.

6.7 Provide more time to analyze and implement option BlO-17a, a Special-Status
Species Mitigation Plan. BIO-17a of the SEIR provides AWI with mitigation alternatives to
supplement or replace the power pole retrofit mitigation measures proposed by BIO-17. In
order to implement BIO-17a, AWI will have to submit a Special-Status Species Mitigation Plan
(“SSSMP”) for approval by the County Planning Director. Because the SSSMP requires the
development of a Resource Equivalency Analysis (“REA”) which itself takes months to develop,
a 60 day period following permit approval (as suggested in Exhibit A to the staff’s report) is
insufficient to develop and implement an SSSMP. Instead, AWI proposes to move the start of -
the 60 day SSSMP implementation period from the permit approval date to the permit effective
date, February 15, 2016. These changes are shown in Exhibit A to this letter, and AWI
respectfully requests that the Board of Supervisors adopts this change.

Thank you for your consideration.
Sincerely,

Altamont Winds Inc.

‘/ Z/fn}7

Jeremy Liem

Legal Counsel



EXHIBIT A

Altamont Winds Inc.’s proposed changes to
Alameda County staff report and draft resolutions
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Altamont Winds ine.

To:
cc:
From:

“Subject:

02 February 2015 | |
The East County Board of Zoning Adjustment
Sandra Rivera, Assistant Planning Director, Alameda Co.
Rick Koebbe, President
- Comments to the Alameda Co. FSEIR staff report and related documents

FSEIR permit (3 yr extension) request
86 MW Altamont wind farms

Altamont Winds Inc. (Applicant) has the following comments to the Alameda Co. FSEIR staff
report and related documents, dated February 2, 2015, as follows:

1. EXHIBIT A, WRITTEN FINDINGS OF SIGNIFICANT EFFECT, page 3. We propose
changing the text, as follows (shown in blue-line strikeout/underline):

Findings: Based on the SEIR and the entire record before the County, the County finds that:

Effects of Mitigation: Implementation of the mitigations recommended by Mitigation
Measures BI0-16, BI0-17 and BIO-17a will reduce the effects of the proposed project on avian
special- status species but will not mitigate this impact to a less-than-significant level. The
project applicant will be required to implement seasonal shutdowns, from November 1 to
February 15, on all turbines for the remaining operational period. The project applicant also
will be required to compensate for impacts to raptors, including golden eagles, as indicated in
BIO-17 and BIO-17a. The mitigation method in BIO-17 of retrofitting hazardous electrical
poles within 140 miles of the proposed project, the area typically defined by the USFWS as the
“local population,” and must occur in an area with eagles at risk from electrocutions as
determined through coordination with USFWS, reduces the risk of electrocution to birds (to
include eagles, other raptors, and special status avian species). Additionally, mitigation
measures in BI0-17a can be implemented in lieu of or in conjunction with BIO-17. BIO-17a
provides the option of an Eagle Conservation Plan and Bird and Bat Conservation Strategy or
contribution to regional conservation raptor habitat. If the project proponent chooses to
implement BI0O-17a, they will be required to submit for County approval a Special-Status
Species Mitigation Plan outlining the estimated number of special-status species fatalities
based on the type or types of compensation options to be implemented. The County Planning
Director, in consultation with the Technical Advisory Committee, will consider, based on the
Resource Equivalency Analysis, whether the proposed Special-Status Species Mitigation Plan is
adequate, including consideration of whether each Special-Status Species Mitigation Plan
incorporates a landscape-scale approach such that the conservation efforts achieve the
greatest possible benefits. Compensation measures as detailed in an approved Special-Status

1
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Species Mitigation Plan must be implemented within 60 days of the permit appreval
effectiveness, February 15, 2016. '

See attached Exhibit A, showing the entire document, with proposed changes. An explanation
is provided below.

1.1 BIO-17a mitigation plan submittal timing is unreasonable. This mitigation plan will
_require a significant amount of time and effort to complete, probably at least 6 months. It's
illogical to require that the applicant provide a plan in 60 days; instead, we propose any
mitigation plan is provided 60 days from when the permit approval is implemented, on.Feb. 15,
2016.

The remainder of this page left intentionally blank.
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2. EXHIBIT B, MITIGATION MONITORING AND REPORTING PROGRAM, page 4. We
propose changing the text, as foIIows (shown in blue-line strikeout/underline):

The changes in the first section below simply clarlfles/corrects typos to be consistent with the
related staff report documents.

FINAL SUPPLEMENTAL MITIGATION MONITORING AND REPORTING PROGRAM

ITALMITIGATION MONIT! ORINGAND REPORTING PRORAM

Proposed Mitigation Measure ‘ ' o Timing

BIO-16: Implement Seasonal Shutdowns to Reduce Avian Fatalities November 116
Ini orderto reduce the potential impacts of the proposed projecton aviari species (to until_ ;
include raptors and specialstatus species), AWl will implement seasonal shutdowns | February 15of
on all turbines for the remainingoperational period. Turbines will be turnedoff on eachyear
November 1 each year andwill remainoff until February 15 of the following year. No
operational modffications will occur during the February 36 15 to October31 period.
AW will notify Courfty CDA each yearwhenturbines have beenshut down, and again
whien they have resumedoperating.

BIO-17: Mitigate for the Loss of Individual Golden Eagles, Raptors, and Special Priorto

Status Aviam Species by Refrofitting Electrical Facilities decom_missioping
AW will mitigate for the proposed project’s additional confributionto golden eagle andreclamation
mortality by refrofitting hazardous electrical poles in an onsite location (if any aclmﬂes;-af;e;:

hazardous poles are locatedonsite), orin an offsite location. This mitigation measure decommissioning
will also beniefit mortality redudion for other raptors and special status avianspecies. | andreclamation
- The mitigation mustoccurwithin 140miles of the proposed project, the area typically aclivities
defined bythe USFWS as the “local population.” The proposed project, with
implementation of mitigation measure BIO-16, (fogetheridentified as Alternative 1in
the analysis of project alternatives)is projectedto resultin the fatality of approximately
one eagle (cumutatively, and statistically, 0.7-1.0) when comparedto the existing
avian baseline condition {the No Project Altérnative) {2013 FEIR Table
3.2-5). Although the baseline fatality rate is higher, this mitigation measure addresses
the impacts of the proposed project {with mitigation), which is approximately one
additional eaglefatality. Based on current published draft guidance from the USFWS
{2012), and using a general example, aratio of 29 utility pole retrofits for each eagle
is suggested by the USFWS. AWl will therefore refrofit29 utility poles as mitigation for
the expecledlevel of eagle fatality fromthe proposed project. AWl may contract
directly with an electrical utility to fund this mitigation; however, a written agreement
and evidence of the completion of the refrofits mustbe prowdedtothe County CDA.
USFWS has estimatedthe costof retrofits at $7,500 per pole, andtherefore AWI may
confribute $217 500 ($7 500 x 29 poles) to a third parfy mitigation account (approved
by the County CDA)instead of contracting directly with a utility. However, the costof
refrofits will be adjustediothe latest PGRE costestimate or actual costs from October
2014 as provided bywritten documertation fromPG&E, at$1.069 per power pole
retrofif, The third party mitigation account holder would have the responsibilify of
completing the mitigation or contracting forthe mitigation to be completed. Evidence of
completion of mitigation must be providedto the County CDAwithin one year of
approval of the proposed project.

See attached Exhibit B, showing the entire document, with proposed changes. An explanation
is provided below. '
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3. STAFF REPORT, pages 12-13. We propose changing the text, as follows (shown i in blue-
line strikeout/underline):

PLANNING CONSIDERATIONS

Firstly, with respect to the primary request to operate the full 828-turbine, 85.8 MW
wind farm for the three years between February 15, 2016 and October 31, 2018, for a
cumulative three-year installed capacity of 182.4 MWs, County staff recommend that

the use pemnts be extended b&t—te—allewnmere—than—o%&a%ﬁeﬁheMWs—to—be

AW/ O a LW

6 S

50-,4 at 100% capacrty for all three years through October 31 2018 er—m—eth%

Fourthly, the Board should agree on a fatality rate to be used for projecting the total
number of golden eagle fatalities anticipated to result from the project, from among the .
three prmmpal optrons a) 0.061 based on the momtormg yeats 2008-2010 b)-O-OJ-l-

The fatahty rate wrll then be used to determlne the number of power pole retroﬁts to be
required under Mitigation Measure BIO-17 (and as adjusted by half, assuming the first

recommendation above is required). Further, this fatality rate shall be adjusted for any

clean wind power climate benefits and background mortality, with use of best available

information, and implemented under adaptive management technigues.
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Repewemag—?regr&m—EI—R— However, the TAC is not requlred to approve accountmg

refunds from expenditures from power pole retrofits, if any.

mally, the applicant will prov1de progxess reports, on a semi-annual (twice yearly) basis,

 regarding the installation of its power pole retrofits (as it did with its power pole retrofits

in 2014).

See attached Staff Report, showing the entire document, with proposed changes. An

~ explanation is provided below.

3.1 Extend permits for 3 years. Since we're substantially mitigating the avian issues, we
should be able to operate the project for 3 years (100%), until Oct. 31, 2018, as long as we
provide the mitigation; not 50% as proposed by the Planning Dept. In addition, such extension
is consistent with the County’s Staff Report, Statement of Overriding Considerations, Exhibit C. -

3.2 Use the lower fatality rate 0.061. We propose using the lower fatality rate of 0.061,
because (a) the higher rates do not accurately include significant background mortality, nor any
climate benefits (from the displacement of 609 million Ibs of greenhouse gases and toxic air
pollution) of clean wind power, which saves over 1,000 birds (derived via McCubbin-Sovacool
report) and (b) historically |nconS|stent and varied avian monitoring data sets prior to 2008.

3.3 Apphcant does not need to advance funds to the County for power pole retrofits.

It's a huge financial burden on the applicant to submit power pole retrofit funds in advance of
the actual work, at roughly $1 million per year. The funds should be efficiently managed and
conducted/spent by the applicant, not controlled by the County. County-controlled funds will
burden and delay implementation of this mitigation. Instead, we propose quarterly reports to
show progress with PG&E. The County cannot implement power pole retrofits any faster than
the applicant, under any circumstance. Such funds must be paid from the applicant to PG&E in
advance, once they provide an estimate for the work, with any adjustment accounting thereafter.

The remainder of this page left intentionally blank.
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4. DRAFT RESOLUTION NO. Z-15-XX, pages 6-8. We propose changing the text, as follows
(shown in blue-line stnkeout/underllne)

2. Beginning on February 15, 2016, the Permittee shall not be limited to operate its wind |
energy turbme facilities te—hwe—aﬁﬂﬁs%aﬂeé—te%al—eﬁefamiﬂ—eaﬁaei%yLef—%Q—M-w over

three vears,

me&ths)——er—bs'—shu&ma—dewa—éevé—ef—ﬁs—aﬁbmes through October 31 2018, er—n -

See attached Draft Resolutlon No. Z-15-XX, showing the entire document, with proposed
changes.

These changes are consistent with our comments above.
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| Exhibit A
Written Findings of Significant Effects

In accordance with State Public Resources Code §21081 and CEQA Guidelines Section 15091, the
following findings are made and supporting facts provided for each significant environmental effect
that has been identified in the Final Supplemental Environmental Impact Report (final SEIR) and for
which changes to the project and its conditions of approval are required (including adoption of
mitigation measures) to avoid or substantially reduce the magnitude of the effect, as identified in the
final SEIR. The findings described below are organized by resource issue, in the same order as the
effects are discussed in the SEIR. The County’s findings regarding the project alternatives follow the
individual effect findings. The findings reference the final SEIR (part of the record upon which the
EBZA bases its decision) and mitigation measures in support of the findings. For specific resource
mitigation measures, the section and page number where the full text of the mitigation measure
occurs is noted in the finding.

Record of Proceedings and Custodian of Record

The record upon which all findings and determinations related to the approval of the project are
based includes the following:

e The SEIR and all documents referenced in or relied upon by the SEIR

 All information (including written evidence and testimony) provided by County staff to the
EBZA relating to the SEIR, the approvals, and the project .

< All information (including written evidence and testimony) presented to the EBZA by the
environmental consultants who prepared the SEIR or incorporated into reports presented
to the EBZA

Al information (including written evidence and testimony) presented to the County from
other public agencies related to the project or the SEIR

« All applications, letters, testimony and presentations relating to the project

e All information (including written evidence and testimony) presented at any County hearing
related to the project and the SEIR

e All County-adopted or County—prepared land use plans, ordinances, including without
limitation general plans, specific plans, and ordinances, together with environmental review
documents, findings, mitigation monitoring programs, and other documents relevant to land
use within the area '

¢ The Mitigation Monitoring and Reporting Program for the proj_ect‘ ‘

e All other documents composing the record pursuant to Public Resoﬁrces Code Section
21167.6(e)

The custodlan of the documents and other materials that constitute the record of the proceedmgs
upon which the County’s decisions are based is Sandra Rivera, Assistant Planning Director, or her
designee. Such documents and other material are located at 224 Winton Avenue, Room 111,
Hayward, California, 94544.
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Consideration and Certification of the SEIR

In accordance with CEQA, the EBZA certifies that the SEIR has been completed in compliance with
CEQA. The EBZA has independently reviewed the record and the SEIR prior to certifying the SEIR
and approving the project. By these findings, the EBZA confirms, ratifies and adopts the findings and
conclusions of the SEIR as supplemented and modified by these findings. The SEIR and these
findings represent the independent judgment and analysis of the County and the EBZA. The EBZA
recognizes the SEIR may contain clerical errors. The EBZA reviewed the entirety of the SEIR and
bases its determination on the substance of the information it contains. The EBZA certifies that the
SEIR is adequate to support the approval of the action that is the subject of the Draft Resolution to
which these CEQA findings are attached.

The EBZA certifies that the SEIR is adequate to support approval of the project described in the
SEIR, each component and phase of the project described in the SEIR, any variant of the project
described in the SEIR, any minor modifications to the project or variants of the project described in
the SEIR, and the components of the project.

Absence of Significant New Information

The EBZA recognizes that the final SEIR incorporates information obtained and produced after the
draft SEIR was completed, and that the SEIR contains additions, clarifications, and modifications.
The EBZA has reviewed and considered the final SEIR and all of this information. The final SEIR does
not add significant new information to the draft SEIR that would require recirculation of the SEIR
under CEQA. The new information added to the SEIR does not involve a new significant
environmental impact, a substantial increase in the severity of an environmental impact, or a
feasible mitigation measure or alternative considerably different from others previously analyzed
that the project sponsor declines to adopt and that would clearly lessen the significant
environmental impacts of the project. No information indicates that the draft SEIR was inadequate or
_conclusory or that the public was deprived of a meaningful opportunity to review and comment on
the draft SEIR. Thus, recirculation of the SEIR is not required. The EBZA finds that the changes and
modifications made to the SEIR after the draft SEIR was circulated for public review and comment do
not individually or collectively constitute significant new information within the meaning of Public
Resources Code Section 21092.1 or Section 15088.5 of the State CEQA Guidelines.

Severability
If any term, provision, or portion of these Findings or the application of these Findings to a
particular situation is held by a court of competent jurisdiction to be invalid, void or unenforceable,

the remaining provisions of these Findings, or their application to other actions related to the
project, shall continue in full force and effect unless amended or modified by the County.

Findings and Recommendations Regarding Significant and
Unavoidable Impacts

Biological Resources

Impact Bl0-1: Potential to cause a substantial adverse effect, either directly or through
habitat modifications, on special-status avian species

86 MW Altamont Wind Farms 2018 CUP Extension January 2015
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Potential Impact: The potential impacts related to special-status avian fatalities are discussed
beginning at page 30 of the draft SEIR and is further clarified in Appendlx A, Comment Letters and
Response to Comments, of the final SEIR. The project would result in increased avian fatalities
associated with the additional operating term of the wind turbines.

Mitigation Measure(s): The following mitigation measure(s), discussed in the draft SEIR at pages
37 through 40 are hereby adopted and will be implemented as prov1ded in the Mitigation and
Monitoring Reportmg Program:

MM BIO-16: Implement Seasonal Shutdowns to Reduce Avian Fatalities

MM BIO-17: Mitigate for the Loss of Individual Golden Eagles by Retroﬁttmg Electncal
Facnlmes

MM BIO-17a: Compensate for the Loss of Special-Status Species, Including‘Goldén Eagles,
by Contributing to Conservation Efforts

Findings: Based on the SEIR and the entire record before the County, the County finds that:

Effects of Mitigation: Implementation of the mitigations recommended by Mitigation Measures
BIO-16, BIO-17 and BI0-17a will reduce the effects of the proposed project on avian special-
status species but will not mitigate this impact to a less-than-significant level. The project
applicant will be required to implement seasonal shutdowns, from November 1 to February 15,
on all turbines for the remaining operational period. The project applicant also will be required
to compensate for impacts to raptors, including golden eagles, as indicated in BIO-17 and BIO-
"17a. The mitigation method in BIO-17 of retrofitting hazardous electrical poles within 140 miles
of the proposed project, the area typically defined by the USFWS as the “local population,” and
must occur in an area with eagles at risk from electrocutions as determined through
coordination with USFWS, reduces the risk of electrocution to birds (to include eagles, other
raptors, and special status avian species). Additionally, mitigation measures in BIO-17a can be
implemented in lieu of or in conjunction with BI0-17. BIO-17a provides the option of an Eagle
Conservation Plan and Bird and Bat Conservation Strategy or contribution to regional
conservation raptor habitat. If the project proponent chooses to implement BI0-17a, they will -
be required to submit for County approval a Special-Status Species Mitigation Plan outlining the.
estimated number of special-status species fatalities based on the type or types of compensation
options to be implemented. The County Planning Director, in consultation with the Technical
Advisory Committee, will consider, based on the Resource Equivalency Analysis, whether the
proposed Special-Status Species Mitigation Plan is adequate, including consideration of whether
each Special-Status Species Mitigation Plan incorporates a landscape-scale approach such that
the conservation efforts achieve the greatest possible benefits. Compensation measures as
detailed in an approved Special-Status Species Mitigation Plan must be implemented within 60

days of the permit approval effective date, February 15, 2016.

Remaining Impacts: Remaining impacts related to avian special-status species will be
significant and unavoidable.

Oveiriding Considerations: As more fully explained in the Statement of Overriding
Considerations contained in Exhibit C to the Resolution to which these CEQA Findings are
attached, the County finds that there are environmental, economic, or other benefits of the
approved project that override the remaining sxgmﬁcant and unavoidable impacts from the
project related to avian special-status species. :

86 MW Altamont Wind Farms 2018 CUP Extension . January 2015
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Findings and Recommendations Regarding Significant Irreversible
Changes |

CEQA Section 21100(b)(2}(B) requires that an EIR identify any significant effect on the environment
that would be irreversible if the project were implemented. Section 15126.2(c) of the State CEQA
Guidelines characterizes irreversible environmental changes as those involving a large commitment
of nonrenewable resources or irreversible damage resulting from environmental accidents.

The project’s significant and irreversible changes are discussed in the 2013 Ffinal EIR beginning at
page 5-10. The 2013 Final EIR explains that, although the timing of the proposed project operations
and decommissioning would differ from the schedule set forth in the existing CUPs, no new
construction or physical changes to the environment not previously contemplated in the CUPs are
proposed as part of the CUP modifications; therefore no additional nonrenewable resources would
be used in project implementation. Further, the 2013 Final EIR notes that wind turbine facilities are
* considered temporary uses, subject to eventual removal at the end of their useful lifespan or
conclusion of use permits, whichever comes first. In addition to the wind farms, the project area is
_predominantly used for grazing, which could continue unimpeded. The existing wind turbines and
associated facilities would therefore not be considered irreversible uses of the project area.

The project is not expected to result in environmental accidents that would cause irreversible
damage. Compliance with required plans, such as the Altamont Pass Wind Farms Fire Requirements,
would minimize the potential for accidents that could result in environmental damage.

Findings and Recommendatlons Regardmg Growth- lnducmg
Impacts

Section 15 126.2(d) of the State CEQA Guidelines states that an SEIR should discuss “...the ways in
which the proposed project could foster economic or population growth, or the construction of
additional housing, either directly or indirectly, in the surrounding environment.” Growth can be
induced in a number of ways, including through elimination of obstacles to growth, through the
stimulation of economic activity within the region, or through precedent-setting action.

The Project’s growth inducing impacts are discussed in the 2013 Final EIR at page 5-8. The project
would not induce growth or result in secondary growth-inducing impacts. The project would not
result in new employment opportunities, and therefore would not induce a demand for new housing
and services. The nature of the facilities is such that there would be no direct customers and no
incentive for other residences or businesses to locate nearby. Production of electricity from the
project facilities is ongoing and would not create additional availability of energy resources beyond
those already permitted for the facilities.

86 MW Altamont Wind Farms 2018 CUP Extension 4 January 2015
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EXHIBIT B FINAL SUPPLEMENTAL ENVIRONMENTAL
IMPACT REPORT '

MITIGATION MONITORING AND REPORTING
PROGRAM

Introduction -

Section 21081.6 of the California Environmental Quality Act (CEQA) and Section 15097 of the State
- CEQA Guidelines require a lead agency that adopts an environmental impact report (EIR) to establish
a program fo monitor and report on the adopted mitigation measures in order to ensure that approved
mitigation measures are implemented subsequent to project approval. Specifically, the lead agency
must adopt a reporting or monitoring program for mitigation measures incorporated into a project or
imposed as conditions of approval. The program must be designed to ensure compliance during
project implementation. As stated in Public Resources Code Section 21081.6(a)(1):

The public agency shall adopt a reporting or monitoring program for the changes made to the project
or conditions of project approval, adopted in order to mitigate or avoid significant effects on the
environment. The reporting or monitoring program shall be designed to ensure compliance during
project implementation. For those changes which have been required or incorporated into the project
at the request of a responsible agency or a public agency having jurisdiction by law over natural
resources affected by the project, that agency shall, if so requested by the lead agency or a responsible
agency, prepare and submit a proposed reporting or monitoring program.

This mitigation monitoring and reporting program (MMRP) is designed to meet that requirement. As
lead agency for this project, Alameda County will use this MMRP to ensure compliance with
mitigation measures associated with implementation of the proposed conditional use permit
modifications. Under each identified resource, the MMRP provides the adverse impact(s), its
corresponding mitigation measure(s), and the nnplementatlon and momtormg requirements, defined
as follows.

e Impact: Identifies the impact number and statement as shown in the FSEIR.

e Proposed Mitigation Measure(s): Provides full text of the mitigation measure as shown in
the FSEIR. : '

 Timing: Defines the phase of the project when a specific mitigation action will be taken.

e Implementing Party(s): Designates the party or parties responsxble for implementing the
mitigation measure.

= Monitoring: Identifies the party responsible for review of the mitigation measure’s
implementation, and the action and criteria necessary for ensuring implementation.

Mitigation is required to address significant or potentially significant impact(s) on the following
resources specific to the FSEIR.

< Biological Resources

A sample mitigation monitoring cdmpliance form is provided at the end of this document. For
detailed information regarding environmental resource impact methodology and analysis, please see
the 2013 FEIR, DSEIR and FSEIR.
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EXHIBIT 2.4 _ .

PGE&E power pole retrofii (PPR) costs

> Actual PG&E 2014 PPR costs averaged $1,06%/pole

> total cost to retrofit five (5) power poles: $5,343

> PG&E work performed Ociober 15-16, 2014, 3.5 months ago.

> PGE&E cost breakdowrn:

- engineering & administration: $74.00
- materials & field construction (“tie-in / meters”): $3,913.56
- federal & state income tax charge (“ITCC”"): $1,355.77
Total . ' $5,343.33 + § poles = $1,068.67/pole

The PG&E PPR cor_xtract dated September‘ 10, 2014, is shown on the following pages.

6
15850P Jess Ranch Road, Tracy, California 95377
phone 925.875.0114 » e-mail rk@powerworks.com « www.powerworks.com



SeptemberQ 2014

VILLIAM DAMON
WINDWORKS INC, A ID CORPORATION
15850P JESS RANCHRD
TRACY , CA 95377

RE: Contract ID: 1179257: ALONG PATTERSON PASS

Dear WILLIAM DAMON |

Enclosed are gas and/or electric agreements for your project located at:
PATTERSON PASS & MIDWAY, TRACY, 94550

This letter summarizes the agreements for this project. Non-Refundable ’ Refundable 50% Discount
' Payment Option* Option*
Relocation / Rearrangement Costs : . $5,343.33 $0.00 - - $0.00
Less Credit (Engineering Advance, etc.) : : ; : $000 - - - $0.00 $0.00
TOTAL ** : - » $5,343.33 $0.00 $0.00
TOTAL PAYMENT DUE $5,343.33 OR $5,343.33

. *Only applies to Rule 15 Refundable Amounts. Amount shown is‘ less credit for assdciated Applicant work.
** The Income Tax Component of Contribution (ITCC) is included in the above charges when applicable.

Please sign both copies of the agreement and return one copy of the agreement to the address below along with your
payment and retain one copy for your records. If the agreement is not returned to PG&E within 90 days of the date of this
stter, the proposed agreement is canceled and PG&E may need to re-estimate the job.

Changes to the agreement, either to any of the terms or to the amount owing, are not permitted, and any change or
interlineations voids the agreement. The payment of any amount less than the full amount shown will be deposited by

~ PG&E, but PG&E will not begin any work on this contract until the amount is paid in full. The contract shall be deemed
effective the date a fully executed copy is received by PG&E. Please allow 30 days from PG&E's receipt of the Agreement
for construction to commence. '

PG&E is committed to providing timely and efficient service and we look forward to continuing to work with you on this
and future projects. ,

Should you have any questions regarding these contracts, please contact your project manager Chnstopher Callas at
209-942-1618 or CRCC@pge.com.

Please send the executed Agreements and payment to:

PG&E CFM/PPC DEPARTMENT
PO BOX 997340
Sacramento, CA 95899-7340

Sincerely,
Candace Briskey

Candace Briskey
Service Planning Supervisor

”m"lm"”lm ' Ref: Contract ID: 1179257: PATTERSON PASS & MIDWAY, TRACY, 94550

Ll

108888785E




P Pacific Gas and Electric Company
L’ - | Agreement to Perform

poke

Tariff Schedule Related Work

DISTRIBUTION:

[ ] APPLICANT (Original)

[ ] DIVISION (Original)
[ ] ACCIG.SvVCS.

REFERENCES:

Notification # 108888785
Contract # 1179257
ERR-PM # 31099739

GRR-PM #

WINDWORKS INC, A ID Corporation (Applicant) has requested PACIFIC GAS AND ELECTRIC COMPANY, a California
corporation (PG&E), to perform the tariff schedule related work as located and described in paragraph 3 herein. PG&E
agrees to perform the requested work and furnish all necessary labor, equipment, materials and related facilities required

therefor, subject to the following conditions:

1. Whenever part or all of the requested work is to be furnished or performed upon property other than that of Applicant,
Applicant shall first procure from such owners all necessary rights-of-way and/or permits in a form satisfactory to

PG&E and without cost to it.

2. . Applicant shall indemnify and hold harmless PG&E, its officers, agents and employees, against all loss, damage,
‘expense and liability resulting from injury to or death of any person, including but not limited to, employees of PG&E,
Applicant or any third party, or for the loss, destruction or damage to property, including, but not limited to
property of PG&E, Applicant or any third party, arising out of or in any way connected with the performance of this
agreement, however caused, except to the extent caused by the active negligence or willful misconduct of PG&E, its
officers, agents and employees. Applicant will, on PG&E's request, defend any suit asserting a claim covered by this
indemnity. Applicant will pay all costs that may be incurred by PG&E in enforcing this indemnity, including reasonable

attorneys' fees.

3. The location and requested work are described as follows: (Describe in detail the materials and facilities to be
furnished and/or work to be performed by PG&E. If more space is required, use other side and attach any necessary

drawings as Exhibits A, B, C, etc):

' LOCATION: PATTERSON PASS & MIDWAY TRACY, 94550

DESCRIPTION OF WORK:

Engineering & Administrative Cost

Value of Applicant Design Work

Additional Applicant Design Plan Checks
Facilities (Cable, Transformers / Gas. Pipe)
Trench, Conduits & Substructures
Tie-In / Meters

Trench Permits & Land Rights
Inspection Fees

Sub Total

plus ITCC @ 34.0% Electric
plus Non Taxable Work
D.0405055 Line Extension Costs - Residential
D.0405055 Line Extension Costs -.Non-Residential
less Value of Relocation Applicant Design Work
less Work Provide by Applicant

‘less Salvage

0.0% Gas

Total Payment

MR TRE

10B8888785E
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~ $3,987.56
$1,355.77
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4. Applicant shall pay to PG&E, promptly upon demand by PG&E, as the complete contract price hereunder, the sum of
Five Thousand Three Hundred Forty-Three Dollars And Thirty-Three Cents ($5,343.33) '

Upon completion of requested work, ownership shall vest in: z’ PG&E l:] Applicant

Executed this __10th ___ day of Septt_ember, 2014

WINDWORKS INC, A ID ~Cdrgoratlon PACIFIC GAS & ELECTRIC COMPANY
| Applicant S ' o
By: Z/M el DM By: Candace Briskey
' /VE.LIAM DAMON “ Candace Briskey
Print/Type/Name ’
Title: Vice President : Title: " Service Planning‘Supervisor

Mailing Address: 15850P JESS RANCHRD
: TRACY, . CA 95377

AN

108668783E

~ Page2of2 : 62-4527 (Rev 1/91)
‘ Service Planning
_ , .Advice No. 1633-G/1342-E

Effective 4/02/91

Automated document, Preliminary Statement, Part A
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PG&E Agreement to Perform Tariff Schedule Related Work
Contract No. 1179257, ERR-PM No. 31099739, dated September 10, 2014
Retrofit five (5) power poles, Patterson Pass Road and Midway Road, near Tracy, CA

2209
WindWorks Inc.
WELLS FARGO BANK, N.A.
ES _ d
a0 L
DATE AMOUNT

Five Thousand Three Hundred Forty Three and 33/100 dollars 10 September 2014  $5,343.33
PAY
E%g?ﬁ Pacific Gas and Electric Company
OF CFM/PPC Department

PO Box 997340

Sacramento, California 95899-7340

OO0 2209 121 2Li03799225000¢2 258w ‘ :

VINDWORKS INC. 2209

PG&E Agreement to Perform Tariff Schedule Related Work
Contract No. 1179257, ERR-PM No. 31099739, dated September 10, 2014
Retrofit five (5) power poles, Patterson Pass Road and Midway Road, near Tracy, CA

@m BUSINESS FORMS  14200-328-0304 www.éehmeforms.com



DRAFT MINUTES OF MEETING
EAST COUNTY BOARD OF ZONING ADJUSTMENTS
FEBRUARY 2, 2015
Expanded to Reflect Substantive Content' — For Appeal Hearing by the
Alameda County Board of Supervisors

REGULAR MEETING

CALL To ORDER: The Chair called the meeting to order at 1:35 p.m.

MEMBERS PRESENT: Members Larry Gosselin, Chair; Jim Goff, Vice-Chair; and Jon
Harvey.

OTHERS PRESENT: Sandra Rivera, Deputy Planning Director; Jana Beatty Weldon,
Senior Planner; Andrew Young, Planner; Heather Littlejohn, County Counsel’s Office;
and Nilma Singh, Recording Secretary.

There were approximately twenty-eight people in the audience.
PLEDGE OF ALLEGIANCE

OPEN FORUM: Open forum is provided for any members of the public wishing to speak
on an item not listed on the agenda. Each speaker is limited to three (3) minutes. No one
requested to be heard under open forum.

NEIGHBORHOOD PRESERVATION AND ZONING ORDINANCE ABATEMENT: None
ALCOHOLIC BEVERAGE SALE REGULATION ADMINISTRATIVE HEARING: None
APPROVAL OF MINUTES FROM PREVIOUS MEETINGS |

1. APPROVAL OF BOARD MINUTES ~ January 22, 2015

Member Goff made the motion to approve the January 22" Minutes as submitted and
Member Harvey seconded. Motion carried unanimously, 3/0.

CONSENT CALENDAR: No items
REGULAR CALENDAR:

2. ALTAMONT WINDS, INC., MODIFICATIONS TO EXISTING (YEAR
2005, AS MODIFIED IN 2013) CONDITIONAL USE PERMITS, PLN2014-
00028 / Final Supplemental Environmental Impact Report (FSEIR) ~ to
certify by resolution the FSEIR for item 2.

Staff Planners: Sandra Rivera and Andrew Young

! Complete except as noted parenthetically.




FEBRUARY 2, 2015 EAST COUNTY BOARD OF ZONING ADJUSTMENTS
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Ms. Rivera introduced the item and Chris Knopp, Project Manager for the SEIR. Mr.
Knopp, with a PowerPoint presentation, discussed the following: the purpose of-his pre-

sentation, the proposed project, the planned asset exchange; the project area, the SEIR

process schedule; public comments & responses; and clarifying the mitigation measures
and calculation of the numbers involved. (The presentation took approximately 20
minutes and summarized information in the Final SEIR and in the staff report. The
PowerPoint presentation is included in the Board package for the appeal).

Member Harvey asked Mr. Knopp about the net [result of the] EIR that would apply to
this project change [(permit modifications)]. For the record, and for the audience and for
himself, he asked what is the preferred alternative that the EIR recommends. Mr. Knopp
replied that the preferred alternative would be the alternative identified in the 2013 FEIR,
which was Alternative 3, the permit extension, because it is the project. Member Harvey
replied back that that was not how he understood it. Staff member Sandra Rivera asked
Member Harvey if he was referring to the Alternatives, or the [alternative] mortality rates
[discussed in the Power Point presentation]; Member Harvey replied that it was his
understanding that EIR’s have three alternatives, typically, and one is the preferred
alternative. Member Harvey asked, for this EIR, what is the preferred alternative. Ms.
Rivera replied that for this Supplemental EIR, there is only the no project alternative and
the project. So, Member Harvey replied, it reverts back to the original EIR; Ms. Rivera
affirmed that was correct. Member Harvey continued, asking if that was the phased
approach, with shutdown to start in 2015.

Staff Member Andrew Young explained that the preferred alternative defined in the 2013
EIR was the CUPs that were approved in 2013, defined as Alternative 1 [in the 2013
EIR]. The current SEIR does not identify a preferred alternative, separate from the 2013
EIR. He suggested counsel may wish to advise on the adequacy of that, but expressed the
opinion that the no project alternative would be the preferred alternative. Of course, he
noted, CEQA requires that [in such a case], the lead agency should identify another
alternative to the no project alternative. So, based on the SEIR, would be the project.
Member Harvey asked if that was as proposed by the applicant, and Mr. Young affirmed
that was the case as far as the SEIR is concerned, and that was the reasonable way to
apply CEQA in this case. Member Harvey said he would have to ask questions about that
later, and the Chair stated he would ask the question in a different way.

The Chair (Member Gosselin), asked for confirmation that the Board is essentially re-
considering something we’ve considered before. Mr. Young replied in the negative, that
the Board’s choices were between the proposed project; the no project alternative that is
not the no-project alternative is the project. The Chair asked for that to be repeated, and
Mr. Young stated again that the no project alternative is the preferred alternative; the
Chair indicated he understood that supported their decision in July 2013.

Chairman Gosselin said he had a question about the overriding considerations. He said
that in the same way that the Board needs to certify the EIR, the Board needs to agree
with the overriding considerations. Ms. Rivera indicated that was correct.

Fioa
dap
g 7
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The Chair stated that he took note in the Final SEIR/Response to Comments that most of
the comment letters were in the form of testimony regarding the project, and not the
environmental review. He asked if the Board could consider those as part of the record.
Ms. Rivera affirmed that, and indicated that there are two items before the Board, that
require two actions, and are therefore separate. However, like other recent Wmd farm
projects before the Board, the discussions could be taken together.

The Chair said he had a question about the time frame, and noted there had been a “hurry
up” to schedule this hearing today for the purposes of an appeal. He asked beyond that
appeal, what is the purpose of the “hurry up”, and if there was another reason. Ms. Rivera
said AWI could speak to that more, but her understanding is that there are contracts with
PG&E that will expire in March, said they needed to get through the appeal in March in
order to determine their next steps.

Member Harvey said he had a follow-up question about overriding considerations, if it
was typical that they were qualitative in nature, as they are in this case. The Statement
identifies economic benefit, environmental benefit, there’s “this and that” benefit, and
somehow the Board is meant to weigh that against the [environmental] impacts. He asked
if that was done normally in a qualitative way, and not quantified. Ms. Rivera replied
that to her understanding, it could be both qualitatively and quantitatively, if the Board
chooses. Member Harvey said he appreciated the difficulty staff has had in determining
the validity or certainty of numbers that one could produce; however, it appeared the
Board has to jump to an individual value judgment vs. another. He asked if that was
what the Board was expected to do. Ms. Rivera affirmed that was the case.

The Chair invited staff to continue with the next section of the presentation. Member
Goff asked if the Board should take action on the EIR first. Mr. Young said the Board
could probably proceed to take comment on, and to take action on the SEIR; Ms. Rivera
countered that the Board should receive the entire presentation first.

Mr. Young continued the PowerPoint presentation related to the project, and indicated
that these slides reflect the considerations that went into preparation of the staff report.
‘The applicant asserts that the extensions are necessary for various reasons that are not
necessarily related to CEQA — financial, tax policy, and other reasons. He indicated the
County was under a “spotlight” of attention from the federal [resource agency], the state
Attorney General who oppose the approval of any extension. In addition, the state
resource agency and the East Bay Regional Park District indicated they would only
support approval with conditions requiring an eagle take permit or other strong
conservation measures. Audubon California and Save Mount Diablo would also oppose
any approval of the extension. There are also comments in the record from John
Humphrey representing the Rooney property, Marie Cooley representing Ralph
Properties II, and a letter that is in the appendices of the SEIR from Bob Cooper
withdrawing his original comments, due to his satisfaction with a site visit, that addressed
his concerns with hazardous waste issues. Additionally, with respect to the lands owned
by the Waste Management Authority, authorization to [participate] in the application was
withdrawn. Information from the applicant indicates that if the asset exchange occurs,
that issue will be eliminated. Information now available indicates that asset exchange
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will occur prior to any appeal hearing before the Board of Supervisors. So if the BZA
takes an action today, it can remove those affected parcels from the resolution.

Lastly, the Board is advised that they may deny the proposed project, which would
provide for the permits to expire on October 31 of this year as they are currently
permitted. And after the board has certified the EIR, should it choose to do so, then the
Board would take comments on the proposed project, deliberate among the board
members, and at staff’s request, that the Board make a decision on the rate of eagle
mortality to be applied for the implementation of Mitigation Measure 17.

Finally, the Board is requested to consider staff’s recommendations to modify the project
and its conditions. Referring to a slide in the presentation, Mr. Young said it outlined the
program that staff has concluded would be not necessarily advisable, but an option for the
Board, to cut the MWs and reduce by 50% the output. Staff thinks that this gives the
applicant a certain amount of flexibility in how it continues to operate under these
~amended conditions. That 50% limit could be distributed over all three years, or operated
fully in 2016 and reduced thereafter. Another option is to cease all operations in June of
2017; or lastly, 75% in each of the next two years. That phased approach is meant to be
similar to going back to the 2005 permit conditions and the phased reductions they
required. However it does allow for more MW production than one other alternative.

Mr. Young concluded the presentation with some additional conditions that were
recommended, to remove all HRT-rated turbines, consistent with 2013 recommendations
to remove selected HRTs, and as recommended by the applicant, to report to the BZA
regarding its progress towards repowering. Lastly, the trust fund is proposed if the
applicant pursues both Mitigation Measures 17 and 17a, in order to provide financial
commitments to implement those measures.

The Chair observed that there appear to be two focuses of the trust fund accounts — avian
mortality funds, and all those others land-based resource funds. It just says compensation
in the SEIR. He asked if the value of those funds had been determined; Mr. Young
replied that the value would rely on preparation of a Resource Equivalency Analysis.

Member Harvey noted that calculating the number of power pole retrofits in the SEIR,
would be based on the golden eagle fatality rates. At some number, there may be more
retrofitted power poles than the population can even utilize. He wished to know if the
staff knew what that number was. He asked if there were 400 golden eagles present in
the Altamont Pass area, even during the winter months. Mr. Young replied and said a
good question might be if there are enough power poles that golden eagles would land on
in the course of three years; it is not necessarily the population of golden eagles relative
to the number of power pole retrofits. The number of power poles that could be
retrofitted is probably quite vast; if the mitigation can provide for the maximum number
of retrofits to make them safe for golden eagles, then it is a worthy pursuit.

Member Harvey asked if, like the HRTs, it would be useful to know where the high-risk
or high-opportunity power poles exist. Going from zero to some number there’s probably
a lot of benefit, but then doubling or tripling the number from there, there might be a
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diminishing benefit. He wondered if there was anyone who could speak to that, since
what staff has asked the.Board to do, is pick a mortality rate, and that is going to drive
the number of power pole retrofits, and maybe that money is better spent elsewhere.

Ms. Rivera said it was their understanding that PG&E has identified power poles that are
hazardous, in a program, so they understand the priorities for retrofitting power poles.
She added that AWI had taken part in that program, based on the 2013 approval and
conditions, so they went to PG&E to find power poles that are the project area. That was
the priority established in the conditions. She added that she understands there are
thousands of power poles to be retrofitted throughout the state, but the priority will be in
the Altamont area for this program. Member Harvey asked if this meant these could be
power poles outside the project area, and Ms. Rivera agreed that was the case.

Chairman Gosselin asked if, with respect to the power pole retrofits, the board has the
authority to remove such requirements, and just leave that to the agencies. He noted there
are several options beyond the power pole retrofits, which he recognized were the default
“go-t0” [strategy], and the information we’ve received so far indicates the agencies are
going with that. He said the Board can continue to allow the agencies to go with that, but
do not necessarily have to make it something that the County directs, and asked staff to
verify that. Ms. Rivera replied that mitigation measures 17a was created to provide those
options. The Chair asked if the Board could eliminate 17, and just go with 17a. Ms.
Rivera replied she believed they could.

County Counsel staff Heather Littlejohn stated that the determination that the Board
makes on the SEIR can determine what the appropriate mitigation is, and separately,
what the appropriate conditions are. The decision needs to be based on substantial
evidence that justifies that decision.

The Chair asked if there were additional questions from the board members, and having
none, said he wished to discuss how the board would proceed on receiving testimony, and
breaking down the various components and our evaluation. He asked if the board would
like to break up (or divide) the hearing between the SEIR comments, findings of
overriding considerations, and the project itself and modifications. Member Goff agreed
to “break it up”, and Member Harvey asked for clarification, if the board would be voting
separately on the statement of overriding considerations. The Chair replied that it was
not something they would vote on separately, but had to-consider. He asked staff if that
was correct and Mr. Young replied that yes, that was correct. Mr. Young said that CEQA
does not call for it to be acted on separately; it is just an exhibit to the second resolution
provided in the Board’s package. The Chair continued and asked, if the board does not
make findings of overriding considerations, that would direct where the Board would go.
Mr. Young confirmed that. Member Harvey asked if that would prevent them from
certifying the SEIR, and the Chair replied that they would still be able to certify the
SEIR, because it provides the environmental review required. Member Harvey then
agreed on “breaking up” the discussion.

Ms. Littlejohn stated that because the Supplemental EIR identifies significant
environmental impacts that can’t be mitigated, the overriding consideration would be
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necessary for project approval. Therefore the board can certify the EIR separately, and
then when you take up the project decision, is where you would take up the overriding
consideration — if the Board does not break it up [into constituent parts].

The Chair said he understood that the Board could start talking about the overriding
considerations at the beginning of its deliberations. Member Harvey said he disagreed
with Member Goff and thought it should be all taken together. Member Goff clarified
that he meant he did not want to hear testimony about the project, when they are trying to
make decisions about the SEIR. Member Harvey said he wished to get testimony on
everything, before he made a decision on anything. He said if we do it separately this
meant each speaker would have to separate their comments about the EIR and then the
project. He said he did not expect the Board could have success with them being able to
do that, that their comments will be limited to only the EIR or the project, and they’ll
have to come up twice. The Chair said he would ask each speaker to first address the
adequacy of the SEIR, and then ask them to address the project. Member Harvey agreed.

Chairman Gosselin said he wished to bring up something we’ve been accepting as normal
protocol, that typically on these issues, we accept testimony, we ask further questions of
staff, have discussion, and then we accept testimony again. He asked the Board if they
were all comfortable with that process. And he said the second time we accept
testimony, our graciousness is sometimes interpreted by the public as a “free-for-all”, and
they start directing questions at staff, and talking among themselves. So, he asked, does
the Board wish to have staff interact with the second wave of testimony as it is occurring,
either by the Board redirecting questions to staff or should the Board [interact(? —
audience member coughed over audio)] as well. Members Gough and Harvey agreed, that
questions could be directed to staff as needed.

The Chair stated that the first item of business is to read into the record comment letters
received. He confirmed with staff that they are now part of the record. He described the
first correspondence from Marie Cooley, the managing partner for Ralph Properties 1,
with comments supporting the project, partly for the economic benefit, and he also
supports the mitigation efforts made by AWIL. The other communication is from John
Humphrey, who represents the Rooney property, with similar comments, about the
positive stewardship offered by AWI, as well as to the Rooney property, and asks for
support of the CUP application.

Public testimony was called for, and provided direction on speaker cards.

Evelyn Cormier, Audubon Society, Ohlone Chapter, said their chapter covered the
APWRA area, and urged the Board not to certify the SEIR and not approve the project.
She said they had been involved with the APWRA since 2004. She noted the past
extinction of birds as a result of human activity, and cautioned that together with climate
change, the wind turbines would have adverse effects on golden eagles. She cited the
agreement with other operators to reduce avian fatalities by 50% in the APWRA, and
said this project would set that progress back. She said the APWRA needs to move
forward with repowering, because some wind power companies have acted responsibly
through the repowering process. AWI has repeatedly asked to continue to operate the old
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wind turbines, putting off repowering and killing more birds. She said she was there to
speak on behalf of the birds, and urged the board to deny the project.

Member Goff asked the speaker to identify inadequacies she saw in the SEIR. She
replied that it was that AWI is not being [required] to take down the old turbines and
towers that are the main cause of the avian mortality. The new wind turbines have been
demonstrated that they are safer for birds. The original turbines are the ones that are the
most harmful to birds. She admits when they were first installed she was very excited,
but had no idea that those towers would have such effects, especially on golden eagles
and other raptors. Ever since then, we have been lamenting about our imperfect know-
ledge of what was going to happen. And so we have sought remedies ever since then, in
trying to protect the birds.

Cindy Margulis, Audubon Society, Golden Gate Chapter, stated that they had significant
insight into the EIR, and noted that the applicants themselves recognize that the impacts
are significant and unavoidable, but would proceed with this project if it were approved.
Those [impacts] could be completely eliminated, she said, by not certifying the EIR, and
not proceeding with the project.

The Chair interrupted, and said it appeared that the speaker had found that the EIR had
[adequately] represented the impact. The speaker replied back that, no, the EIR does not
address all of the impacts. She added that she represents a chapter with thousands of
members in Alameda County, and that her organization is extremely opposed to the
project, and the EIR proposed for the project. She said her friends from California
Audubon would go into the details of the deficiency of the EIR process, but she wished to
speak regarding her opposition to, and the history of the project. She said they had been
involved for 10 years with operators in the region, working with them to create an
ecological, accountable effort in the Altamont so we can have green power there. The
scope of the EIR represents a complete step backwards. In 2013, the County recognized
this and required that the turbines be shut down after 2015, because the alternative was to
do what they’re trying again. She said because we know better we can do better. The
Board is a committee for the County. The County recognized there was a serious impact
to the birds, and we know from the repowering process, that you can get approximately a
seven-to-one reduction in terms of the number of turbines in the APWRA and number of
blades that pose a danger to birds and bats in the Altamont. You can’t get that without
repowering, she said. She wished to have the focus on repowering, instead of this time
consuming EIR process, that is trying to delay what they’re supposed to be doing,
according to the settlement. It does not make sense to approve this extension now, and
the county is at risk of violating CEQA, because [AWI would be]| unjustifiably killing
birds at a rate that is not anywhere near the rate that is allowed by the Flsh and Wildlife
Service for the species that are in question.

In conclusion, she said the Board should recognize that the EIR put before it is
inadequate, and that certifying it as an accountable picture of what is going on, is not
correct. Such a certification she said would not be doing due diligence [by the BZA].
She added that you absolutely not proceed with the project that the EIR is trying to
obfuscate by hiding facts, and being data-deficient, by substituting numbers. If you look
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at the numbers that were presented today, you’re looking at two or three times the legal
allowable limit for bird kills, for golden eagle population. She said it is not acceptable, or
what we in 2015 should be doing. Certainly not in Alameda County where she lives, she
added, and where her organization is headquartered. She thanked the Board for allowing
her to speak, and reminded the Board that in 2013 it made a decision not to allow that
alternative, which is what they are proposing again in 2015. That was disallowed. The
idea was that repowering would proceed. (the remaining comments repeated her other
statements). '

Ariana Rickard, Audubon Society, Mt. Diablo Chapter, read her written letter in
opposition to the SEIR certification. She commented that Contra Costa County had
proceeded with its repowering program, where avian mortality has been significantly
reduced. She added that he would be unfair to the other companies that are proceeding
with repowering. (the remaining comments repeated other statements made by others).

Laura Cosgrove, ‘Audubon Society, Santa Clara Valley Chapter, also read her written
letter in opposition to the certification of the SEIR and the project, focusing on burrowing
owl habitat and mortality resulting from turbine operations as a violation of state law.
She noted that burrowing owls are a species of special concern in California, and that its
population continues to dwindle. The only reason they’re not designated as threatened or
endangered, is that they have a large population in Southern California. However, the
area in Southern California with that population is being intensely developed. Burrowing
owls are harmed by old generation wind turbines, such as those used by AWI. They are
one of the species that benefits the most from repowering projects. According to the
SEIR, the current project will kill at least 77, or up to 242 more burrowing owls. That
would be, she said, a huge hit. Each of these killings is a violation of the Migratory Bird
Treaty Act, and makes recovery of the burrowing owl population that much harder. (the
remaining comments repeated other statements made previously or by others).

Michael Lynes, Director of Public Policy, Audubon California, read comments from his
written letter opposing certification, saying that it was fundamentally flawed, and did not
adequately address comments Audubon California had submitted on the Draft EIR. First,
he wanted to remind the Board why they objected to the EIR — regardless of policy
reasons to reject the application altogether, and that the EIR is fundamentally flawed, is
that when in 2013 this was looked at before, the County itself deemed it infeasible — this
Alternative 3, to continue operating to 2018. The main reason the County stated this was
that it puts off repowering. This aspect is not addressed in the staff report, or in the EIR,
in its cumulative impact analysis. ' '

From a legal perspective, he believes it represents piecemealing, in that they took one
step in 2013, and now they put in place the next step, so each time the Permittee gets a
little more, and meanwhile the environment takes a bigger hit. To be frank, if this EIR is
certified, and if the project is approved as recommended by staff to go to 50 or 75
percent, he would expect to see another application for another extension in 2016, and
2017 and probably 2018. Why wouldn’t the applicant do this, given the history so far.
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He wanted to draw attention to an issue raised by the East Bay Regional Park District,
and in the state Attorney General’s letter also, the baseline. The baseline for this project
should be, he said, starting in 2016, there are no operating turbines, so that any impact
that occurs above that [should be recognized]. That is not how the project was analyzed
in the EIR. We understand the rationale, but we think it is incorrect. It was mentioned
before [in our comment letter, based on U.S. Fish and Wildlife Service estimates], that
the [rate of eagle] take is about 12 percent [per year], and that if the project were
compliant, it would not be over about 5 percent per year. So the effect is very
significantly over what the federally recognized rate should be.

Changing to the issue of inadequate mitigation, he said he recognizes that the USFWS
considers power pole retrofits as a primary mitigation measure to use for golden eagles.
He said he has two major problems with that approach, first that while it could benefit
other species such as bald eagles and red-tailed hawk, it does not benefit burrowing owls,
which are species of special concern that is on the decline in California.

Next, he said the EIR did not explore other mitigation measures, such as radar, or as the
applicant has indicated, controlling rodenticide use. We agree that [rodenticide] is a
major problem for raptors, and could be a mitigation measure.

The other measures are open-ended. The [County, in the Final SEIR] did remove some of
the more problematic measures — we had a real problem with the $580 reference, but
those that remain, for habitat conservation, while admirable, CEQA requires that for such
an open-ended goal, the agency establish parameters in the EIR so that the public and
decision-makers can actually buy into that mitigation measure. It is confusing, talking
about power pole retrofits, and conservation, and seems to give the illusion that the
measures are more robust than they actually are. Under CEQA, they are completely
inadequate the way they are written now.

The repowering milestones that are presented are not mitigation measures to be
considered. There’s no real accountability. He said he wished to remind the Board that in
[2005] the company agreed to a 12-year tiered [or phased] process for repowering. This is
nine years later. It was known that these limits were coming, and it didn’t move, it didn’t
act. So the idea that there will be new milestones in the next three years while they’re
working on [repowering] is not persuasive. And regarding the process of getting an eagle
take permit, since it is in AWI’s response letter, saying that it had a meeting last October,
his conversation with a USFWS wildlife biologist said that there had been no progress
made since that initial meeting. It appears that the meeting was held solely so that AWI
can report that the meeting was held, but no real progress was made. As detailed before,
they have met with AWI and promises are made, and nothing comes of it. So we don’t
believe credence should be given to the idea that somehow the milestones mitigate [for
the project].

Finally, regarding cumulative impacts, we pointed out in our letter that the EIR needed a
complete evaluation of the impacts on eagles and other avian species, such as burrowing
owls, which are on the decline in California. The reason they are not on the endangered
species list is that they have a major stronghold in Imperial County, but Imperial County
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is going through a major drought, and if they suffer there, than the resident population in
Alameda County becomes that much more important. .

Also, the EIR does not address how it would adversely affect repowering overall. The
County “pretty much promised” in 2013 that those modifications would facilitate
repowering, because it would be more efficient, and everyone would be on the same
timeline. We can see that that is not what is happening now.

In conclusion, he said he encouraged the Board to look at the other comments received,
such as from the Park District, such as on the baseline mortality rates, and from the
A.G.’s office, which addressed the problems with the Statement of Overriding Considera-
tions.

Member Gosselin posed a question to Mr. Lynes, which he said he had also asked at the
hearing to receive comments on the Draft SEIR, which whether or not there were any
mitigation measures that would be acceptable to Audubon and allow it to accept approval
of the CUP extension. Mr. Lynes replied that he had thought about it, and concluded that
it had to be demonstrated to us that there is no significant impact, but the logic of the EIR
is that there is a significant and unavoidable impact. So the EIR didn’t get to that level.

Brian Mathews, Alameda County Waste Management Authority, noted that the Authority
owns property in the Altamont Hills, stated his opposition to the certification of the SEIR
as inadequate for a number of reasons, and that the Board should not certify the SEIR or
approve the project. The EIR does not quantify the impact on migrating avian species
adequately, or address mitigation measures [to that impact sufficiently]. He said the
project proposes to “power up” during the winter shutdown period, which is currently
now shut down, and the EIR doesn’t adequately address that. It does not adequately
address the No Project Alternative, of repowering. The project has significant and
“overriding” impacts. A repowered project has less impacts. The SRC and its avian
wildlife specialists have all agreed that repowering is the approach to take. We have been
forced to repower for ten years or better, and this is giving AWI another chance to kill
birds and [disregard] the public and continue to enhance its revenue. CEQA requires the
Board to consider all the impacts; we don’t feel this has been done so far.

The baseline of the EIR should have been based on a repowered baseline. If the Board
approves this project, you’ll need legal counsel as to whether it would make the County
accomplice in the federal violation of the Migratory Bird Treaty Act.

We’ve heard about the asset swap, for two or three years, and we have to ask, what is the
delay? Instead of asking if the swap would impact the project or not, let’s see it done, so
you actually know what the project is. The asset exchange isn’t clearly defined enough.

The Authority has not signed the application as a [participating] landowner for the CUP
extension. We understood in 2013, when the Authority did sign it, that they would shut
down the turbines that are killing birds [after] 2015. We supported that effort to line up
AWI with the others for repowering, and get on the same timeline. We don’t think the
EIR adequately addresses the fact that we’ll have a lot of overhead power lines on our
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property not removed. This means the property west of the Authority’s property —
Corbett, Hanson and Lim, cannot transmit power across our property, or from the Ralph
property to the east of the Authority lands. This was not analyzed or discussed in the
Project Description. If the Board certifies the EIR, even if the impacts are less [or
reduced by mitigation], it doesn’t identify what the project is.

Finally, the decision-making process should align repowering of this project with other
repowering projects. It will reduce impacts on avian species. Our recommendation is, do
not certify the EIR, adopt the no project alternative, and shut down by [the end of] 2015.
Also, do not adopt the [Statement] of Overriding Considerations. There are alternatives
not to have these impacts at all.

C.J. Dunton, property owner, spoke regarding the EIR, or as he would refer to it, the
“Economic Impact Report” because if the project is not approved, there will be an
economic cost to the County, and in particular county charities. In his case, in Alameda
County, there would be a loss of charitable donations of about $50,000 a year that has to
be thought of. He stated that his family has owned the property since 1880, and described
other family history in Alameda County. He also suggested that other property owners
make other charitable donations and employ people. He said he would not be able to
donate those funds without the wind farm lease income. Those charitable contributions
went to two rooms at the Valley Community Care Hospital, and a children’s care facility
in San Leandro. Income from this project stays in Alameda County, he said. He added
that he was offended by persons who do not live in Alameda County and still want to tell
us what to do. He said people do not question the effect of vineyards, which do not
[accommodate habitat for] burrowing owls. Vineyards use fake raptors to chase off the
songbirds. He repeated his statement that the EIR was an economic impact report,
because it is shutting down an income stream to the people that work in the area.

Morgan McGovert, Altamont Winds Inc., Senior Vice President, said he wished to
provide background information on AWI as a company, and also the work AWI is doing
for repowering. Altamont Winds is a small company based in Alameda County, in
business in the Altamont since 1998. They operate 828 turbines and employ about 40
people. He stated that the Board knows that no one has successfully repowered in the
Altamont Pass in Alameda County. However, he said, AWI is committed to repowering
as soon as possible. Yet, AWI is a small company, not one of the billion-dollar
competitors in the Altamont, and therefore cannot put millions of dollars at risk as
quickly as they are trying to repower. It is for this reason we are requesting the CUP
extension. It will allow us to establish the necessary cash flow to support the immensely
expensive repowering process in the Altamont, and as soon as possible. For the past year
AWTI has made substantial progress toward repowering. In March of 2014 we submitted
our application for the Summit wind power project, and have executed repowering lease
agreements, and completed project layout and design. Preparation of the project specific
EIR has begun with environmental field surveys in the Altamont Pass including wetlands
and wildlife habitat by our planning consultant. We have begun consultations with
various stakeholders, agencies and filed the actual electrical interconnection application.

F S o
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However he said, there remain substantial obstacles to repowering as quickly as AWI
would like. Firstly, there’s the completion of the project EIR. As mentioned, an
independent engineer has been hired by the County to prepare the project specific EIR,
which will take approximately eight more months to complete a cost of approximately
$500,000. Secondly, for the eagle take permit, AWI has begun consultations with the
Fish and Wildlife Service, about applying for and obtaining an eagle take permit. This
may require additional avian studies, and possibly a federal environmental impact state-
ment as well. This process could take up to 24 months, and cost approximately one
million dollars. For the interconnection expansion studies, AWI has submitted its applica-
tion in early 2014, and is now 12 months into the study process and has about 14 months
to go, and $750,000. For a new power purchase agreement, PG&E does not need any
renewable energy until the 2018-19 time frame, so AWI has to market the energy to other
utility providers in California. Our power purchase agreements cannot be executed until
after the receipt of permits and the interconnection agreement. Also these negotiations
take 6 to 12 months, and require about $3.5 million upon execution. These items,
totaling almost six million dollars, have to be completed before the final two obstacles
which are project financing, and wind turbine procurement and construction. Project
financing requires 4 to 6 months, after the permits, interconnection agreements and power
contracts are all in place, then procurement and construction takes approximately 16
months after financial closure of the project. The due to the immensely costly and time-
intensive process, the earliest AWI would be able to repower is in 2018.

Mr. McGovert concluded that today they are requesting the continuation of the CUPs to
2018, that will allow our small local company to continue to spend millions of dollars for
repowering as soon as possible.

Member Harvey asked Mr. McGovert if AWI is able to extend their power purchase
agreements between 2015 and 2018, or is that how they are able to continue operating, if
they cannot get new [agreements]. Mr. McGovert replied that AWI will not be able to
get new [agreements] and AWI is not able to extend the old ones either. If our permits
were extended, we plan to sell wholesale electricity into the CAISO market, not under a
power purchase agreement. Member Harvey said that he now understood there was an
alternative way to sell electricity, and then continued, asking for confirmation that the
earliest they could repower was 2018 and if that was the “drop-dead” date AWI is asking
for. He continued further, and noted that those things do not often align.

Mr. McGovert replied that it was hard to say, but early 2018 [was possible], but AWI
wants to repower as soon as possible. That is it; if it is not done in 2018, then that would
be it. We do not believe we would be able to continue. That is the timeframe for us, as a
company that doesn’t have a billion dollars behind us.

The Chair noted that Mr. McGovert opened the door to some financial questions, into
- your company, and opened the deor to some timeframe issues. Mr. McGovert had
indicated AWTI’s inability to achieve certain tasks for repowering by 2015, based on the
timeline, so his question was, when did AWI become aware of these timeline
[constraints] and the inability to achieve them by the 2015 deadline. Mr. McGovert
indicated he could not easily reply, because each was a different issue. The Chair
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continued, and said that a bunch of issues had been “dumped” on the Board, and the
Board is being asked, essentially, or to paraphrase, [to accept AWI’s argument that] “this
is hard” and “we want you to be good guys” and recognize it is hard. Board Chair
Gosselin said that he wanted to take this a step further. He said he had asked for
information during the EIR hearing, but recognized that was not the appropriate place for
it, but he was trying to get a handle on what sets AWI apart from the other companies.
What he had heard so far was that AWI is small, and does not have the same income
stream. He asked Mr. McGovert if there was more to it than that.

Mr. McGovert replied that was primarily it, because most, if not all of these issues could
be overcome if we did have that kind of money. AWI just cannot afford to take all these
risks, for example, with an eagle take permit, proceeding without having a [project-]
specific EIR certified, without having CAISO interconnection, and generation inter-
connection agreement in hand, without having a power contract in hand to proceed, and
AWTI has to get financing to build these projects on our own balance sheet. Buying wind
turbines, for example. All of these things that these billion-dollar companies can do, to
the speed up [the process], in the hope of repowering. So, he concluded, [AWI’s small
size] is the primary differentiator. AWI just does not have the resources to throw at risk.
If it doesn’t happen, then “Oh well. We can’t do it.”

Chris Bokides, Project Engineer, AWI, offered to go over how the avian mortalities were
estimated, and discuss the [state] Department of Water Resources prey poisoning and
how that impacts background avian mortality. He made a PowerPoint presentation to the
Board, describing the multiplication of installed capacity in MW-Years, by the mortality
rates to estimate fatalities. So the result would be 11.1 eagle fatalities over the life of the
project.

In 2014, avian fatalities were up, and AWI wondered why, since they were not operating
more turbines in 2014 (short recess of less than a minute to bring up PowerPoint), so we
researched it and discovered Dept. of Water Resources have an extensive prey poisoning
program all along the aqueduct, that they believe contribute substantially to background
mortality. He showed photos of the poison on the ground, and a map of the poison sites.

He went on to describe the climate and air quality benefits that would result from the
three year permit extension. Over three years, over 609 million pounds of air pollution
offset from the wind farm operation, with human health and avian benefits, of reduced
heart attacks, premature mortality, asthma attacks, and many other illnesses that mostly
affect children and the elderly. The three year extension will avoid 952 avian deaths.

With the 609 million Ibs. of toxic pollution offsets, 952 birds saved including eagles, and
taking into account avian background mortality which is estimated to be about 47
percent, or about 5.2 golden eagles blamed on the wind farms, and taking into account the
322 power pole retrofits which will save 11.1 golden eagles [projected to be] over the life
of the project — summing all those up, you get 5.2 eagles saved over the life of the
project, not including [those saved through] climate benefits, but just based on the
mortality rates [used in the SEIR].
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Jeremy Liem, Attorney representing AWI, discussed the proposed mitigation measures,
that go beyond the self mitigating effects [of reduced air pollution]. To date we have
spent over $16 million in mitigation costs to avoid impacts on avian species. This
amount includes monies lost with the annual shutdown, as well as the wages we have
paid to the Scientific Review Committee, the facilitator, and the avian monitoring
program, which we fund to mitigate the environmental impacts of our project.

One of the mitigations we’re involved with is the winter seasonal shutdown. Every
winter we shut down the turbines for 3 %2 months in the belief that it’s the winter seasonal
migration period for many avian species. The shutdown has a severe impact on our
revenue, affects all the wind farms, and reduces the ability of the state to achieve its goals
for more sustainable energy. A second mitigation measure we’ve applied is the removal
of high risk turbines. AWI has paid to investigate whether specific wind turbines pose
unreasonable risk to birds. AWI has removed the highest number of high risk turbines,
and continue to remove the highest risk turbines, to reduce impacts on avian species. We
have removed 92 turbines, 49 of which were ranked by the SRC to be the most hazardous
to avian species, and we anticipate shutting down another 21 highly ranked wind turbines
by October 31% of this year.

Our third mitigation measure is the use of visual deterrents. One method we use is black
blade technology. It is a patented blade painting technology to reduce motion smear —
intended to make a moving thing appear as a single object.

Rick Koebbe, President, AWI, discussed the time line and with a PowerPoint, discussed
his comments that had been submitted in writing, including recommendations: 1) Exhibit
A, MM BIO-17a — 60 days from implementation date, Feb 16, 2016 vs. permit approval;
2) modify MM BIO-16 language to be consistent with Exhibit B; 3) inclusion of benefits
of clean wind power to wildlife; 4) delete mitigation requirements for background
mortality; 5) use lower eagle fatality rate - 0.061; 6) allow AWI to manage power pole
retrofit funds; 7) establish $1,069.00 as the typical cost of each power pole retrofit instead
of $7,500; and 8) extend permit for 3 years to Oct 31, 2018. In response to questions
from Board members, he further discussed finances, source of funding, and repowering
expenses/budget. He reported their only investor was the Boilermakers and Blacksmiths
Union. They fund the company 100 percent. They want to support repowering. They are
not directly involved, because it is a different funding mechanism, but they won’t put
money at risk, because it’s a pension trust fund, but he (Mr. Koebbe) has to fund the
repowering project out of his cash flow to fund the development process.

Member Gosselin asked if he had offered a reduction in lease fees for extending the
CUPs, and he replied no; he also has not increased wages for his employees, nor any for
himself. Member Gosselin also asked what is the cost of repowering; he replied about $6
million; what would the interest rate/return on investment be? Mr. Koebbe declined to
state, but urged the Board not to weigh the decision only on the financial issues.

Member Gosselin stated the Board has a good collective memory, but he apologized for
putting Mr. Koebbe in the spotlight [of financial questions].
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Koebbe wished to emphasize that no one has repowered there; they are very difficult to
achieve. Cannot breach confidentiality, but it is difficult. Member Gosselin asked if there
were things that could be done — across all issues, including repowering and operations,
that would reduce these difficulties? Feedback and to suggest changes to the mitigation
measure development process? Mr. Koebbe, there has been no mechanism of that kind.
The SRC is made up of five members whose sole goal has been to reduce avian impacts,
look at that. Every time we went to them with an idea, they ignored it, unless they could
shut down turbines. We went, for example, with our black blade technology, to. put up
300 turbines with a field test, which they rejected, because they didn’t want the turbines
running, they just wanted to turn them off. Member Gosselin asked if it was the SRC
themselves, or someone they were consulting; Mr. Koebbe replied back that he was sure
it was the SRC members themselves. They were biased [towards] turning off wind
turbines as the only solution. Could they have done a better job, he asked, and answered
‘certainly’.

Member Harvey mentioned there had been an issue [or a contention] that there would be
‘double dipping’ if you remove high-risk turbines; he said he assumed you wouldn’t be
counting those [for the staff recommendation to reduce capacity by 50%]. Ms. Rivera
replied that basically the impacts were determined just from MWs, and not from an HRT
ranking. So, if the turbines are removed, the MWs are reduced [somewhat]. Member
Harvey continued, and asked about the power pole retrofits, if AWI would be charged the
actual cost, or the $7,500 amount? Ms. Rivera replied that the mitigation is about the
power poles, and not the cost. The costs are provided for reference but the objective is the
retrofits. Member Harvey confirmed his understanding that AWI would only have to pay
the actual cost, and not the $7,500 [per pole retrofit].

Mr. Koebbe interjected, saying that he understood he would have to advance the $2.4
million, when it would only cost $322,000. Member Harvey asked if this was true; Ms.
Rivera replied back that it was one of the proposals, but she thought it was supposed to be
a midway point, not the $7,500 cost basis. Andrew Young explained that the staff report
used an average of $2,500 per power pole, based on the range provided of between
$1,000 and $4,000. Member Harvey asked if the County had the ability to determine the
actual cost, and Mr. Young replied back that the information provided by [the Applicant]
for the PG&E cost was obviously very useful. He added that the intention was not for the
County to administer those funds, but just to obtain some documentation that those funds
had been deposited.

The Chair asked if there were any other speakers, and deferred one speaker from making
a ‘rebuttal’ statement. Public testimony was closed. The Board discussed the certification
of SEIR, Findings and action options.

Member Goff began, saying that the EIR is intended to assist us, to answer the question
of whether or not there is enough information in the EIR to make a decision about the
Project. The Chair added that the EIR is supposed to discuss environmental impacts,
potential mitigation measures, and Member Goff agreed, but for clarification, restated
that the test was whether as a whole the EIR provided the needed information, and not so
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much the details of each piece fitting exactly into place. More specifically, he asked if
the Board did not agree with a certain piece of the EIR, do we have to disagree with the
whole EIR, the whole information packet. He continued and said there was disagreement
“among the EIR”; The Chair agreed that EIRs could go in different directions with
certain [details or levels of] information, but the bottom line is whether there are
significant impacts, and whether there is potential mitigation for those impacts, whether it
can be mitigated, and what we are going to adopt as mitigation. The Chair added that he
found that in this report, that it provided him with the foundation to move on to consider
the application [itself].

Member Goff asked, if the Board did not certify the EIR, what would that do to the
process — would it put brakes on the project? The Chair agreed, and asked staff to
confirm that the County would have to redo the SEIR, recirculate it. Mr. Young replied
and said it would be his interpretation of the requirements to go forward. County
Counsel Heather Littlejohn agreed that the project could not be approved if the SEIR is
not certified. Member Harvey asked if there were an appeal process for that, and Ms.
Littlejohn said yes. Member Harvey stated that it could be a lot of time, perhaps enough
time that the project would become “dead in the water”.

Member Goff stated that he believed the EIR had a lot of information in it, regardless of
how you interpret it. We know there are flaws in it, like different ideas of what the
baseline should be, or different ways of looking at it brought to us by the public, but as a
whole, it assists me with making a decision for the process.

Member Harvey said for him, the EIR has to provide a solid platform in order to make a
decision on the application, and the EIR, by itself, is [meant to be] there to provide that
platform. The project is ultimately asking for overriding considerations, and he said he
was having difficulty finding justification for that, based on the bigger picture. It is hard,
he said, to not look at this “top-down” and not just “bottom-up”.

The Chair asked staff if the EIR has an obligation to provide enough information to
address the overriding considerations, or is [separate] testimony supposed to flesh that
out for the Board. Ms. Rivera said that the intent of the overriding considerations is to
point out what the EIR determines as significant and unavoidable, and that gives the
reasoning to the decision-makers, but [the EIR] is not supposed to justify, it is just to be
an informational document. The Chair replied back that obviously the overriding consi-
derations go beyond the impacts.

The Chair stated that regardless of what could have been included in the SEIR, he said it
does provide the information that he would need to consider the environmental impacts.
It did [describe] that there are significant impacts and what those were, and that there
needs to be mitigation provided and that there are unavoidable adverse impacts. The next
question — unless there is further discussion — is whether or we certify the EIR, it is a
two-stage process.
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County Counsel Heather Littlejohn suggested that the Board should review the Draft
Resolution which has a list of the findings that will need to be made to certify the SEIR.
They need to be the findings that the Board is ready to make.

Member Harvey stated that his concern remained about the “slippery slope” of approving
the SEIR, it would provide a path for something other than repowering, we’re opening
the door to extending it again, with another supplemental EIR in 2018, and [perhaps]
another supplemental EIR from another wind energy operator. He said he would like to
know if that is what is coming. The Chair asked if that comment was about the project,
and Member Harvey replied back that it was about the EIR, and not project.

The Chair then asked if the EIR could address future eventual [outcomes]? Ms. Littlejohn
replied back that the Board’s decision on the EIR should be based on its content, and
whether it complies with CEQA, adequate information and notice, etc., and so she said
again that the Board should focus on the content of the SEIR.

The Chair asked to confirm where in the Resolution the findings were made. Member
Goff asked if the Chair wished to go over them one at a time, and Member Harvey
agreed, and each member read and consented to the first finding, and then Member
Harvey suggested that the second finding was in dispute, saying that the Board had heard
testimony from [the public] indicating they were in disagreement about the EIR, and he
cannot [dismiss those remarks] so he would set that aside. The Board concurred with the
next several findings, and then Member Goff remarked on finding no. 8, beginning with
“No new comments or information has been submitted...”, and upon consideration
indicated his agreement. Member Harvey stated that with regard to no. 8 he believed that
the Board had received testimony from the public, that if it were incorporated into the
EIR, the Board would have more robust mitigation, and could possibly better balance that
mitigation with the unavoidable impacts.

The Chair asked Member Harvey if he would be able to balance that based on the
testimony, and Member Harvey replied no, not based on the testimony he’d heard.

After some discussion of the procedure, such as taking up the overriding considerations
separately, and by Member Goff, what the value would be to discuss the project if the
Board cannot agree on the EIR, the Chair indicated that the Board would proceed to take
action on the SEIR before considering the project itself.

Public testimony was re-opened re adequacy of the SEIR. Brian Mathews indicated from
the basis of what he had heard, the Board appears ready to certify the SEIR. He stated
that some of the testimony that has come before you is a smoke-screen, is obfuscating
and is diversionary — a mea culpa — that really isn’t here for the Board to decide. AWI
has been at the table for 15 years and has smart people, and could have joined in with the
other operators, but instead have gone with one diversion, then another, and try to work
one angle and then another. It is time to say “enough”. The EIR is inadequate, it doesn’t
look at the baseline properly, and based on that alone, you cannot certify this EIR. The
baseline should have been based on a repowered project in this area, as opposed to
allowing this to go on. He raised a question to staff that the Resolutions still shown the
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[ACWMA’s] property as subject to these Resolutions, and when those parcels would be
removed. Staff confirmed that the Resolutions would be amended prior to action to strike
or remove the Authority’s parcels from the Resolution.

Mr. Mathews continued and addressed the contention by AWI that they would [save] 52,
or 5 “extra” birds because of the positive effects of renewable energy. That is based on a
really flawed assumption that any [replacement] energy is going to be produced by coal
or climate-changing burning of gas. There is hydro-electric, there’s other wind, there’s
solar — that’s at least three sources of energy to replace what would be lost by [not
extending] these wind turbines. And the assumption that we’re going to have 900 tons of
greenhouse gases is a false assumption. The Board cannot use that as testimony, or it
would be ill-advised to use that as testimony, or a basis to determine that the SEIR is
adequate, because, that is a false assumption being suggested by the proponent. He
closed, saying that he doesn’t mean to suggest that the Authority is insensitive to small
business, or businesses that are wanting to repower, and that the Authority finds the
Applicant to be a good partner, but it is time to move on, and ‘get with the program’. If
AWTI had spent their time on getting this EIR done, and getting repowering done, and had
worked with the AG, they would be right on schedule, but instead they’ve spent two
years “fooling around” with this extension.

C.J. Dunton spoke, repeating his prior statement that the EIR should be deemed an
Economic Environment Report, because the economics come into effect. If it is about
birds, let’s call it a Bird Report. He described reports of birds being killed in December,
when the turbines are shut down, and asked why there was not a report on 580, which had
gone from nothing to 15 lanes wide in some places. He can recall when there was no 580,
and not many birds, because the farmers shot them, because they were getting the
chickens and the lambs. Nobody raised hell in those days. The economy comes into
effect, and affects the environment. Birds are not the only part of the environment.

Mike Lynes spoke, and stated that he would limit his remarks to certain aspects of the
EIR and the draft Resolution, particularly no. 3 - that “The Board certifies that the Final
SEIR reflects the County’s independent judgment and analysis.” He reminded the Board
that in 2013 the same Board reviewed the current proposal and found it to be infeasible.
And yet today, the Board is prepared to certify an EIR that would lead to the alternative.
He can only believe there are other pressures at work here, than the “County’s indepen-
dent judgment and analysis.” You have heard political pressure, the economic argument,
and he also recognizes the economic role of benefits to people versus benefits to the
environment. He said there may be reasons that the County did not really analyze this
project in its entirety. With regard to finding no. 8, whether or not “new comments or
information has been submitted” I think even AWI themselves had questions about the
adequacy of the EIR, because it didn’t include all the “co-benefits” of wind power to the
project itself. They would not say that’s a reason not to certify the EIR, but it goes
towards the question of whether the EIR is effective. The EIR appeared very rushed. So,
not only does it not address the Applicant’s desire to consider co-benefits, it does not
fully consider cumulative impacts, burrowing owls, and as far as benefits go, does the
Board really understand power pole retrofits? Are they in the project area and are they
going to save those birds? How is it going to be implemented? So, in conclusion, he
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believes testimony has been submitted that throws into question whether or not the EIR is
adequate.

The last issue he wanted to raise was the baseline, because it is a huge gaping hole in the
EIR, because it looks at the 2013 baseline, where operations would continue, as opposed
to everything shutting off at the end of this year, which they should. That’s the true
baseline for the time of analysis. That’s a major problem we have with the [analysis].

Cindy Margulis noted that the ‘end result’ of the EIR was that there would be significant
unavoidable impacts if you proceed with the project. She said if you proceed with the
project, the County would potentially be in violation of state and federal law. Secondly,
what the applicant is asking for — is “Gee, we’re over-mitigating, we’re actually going to
[save] birds™ — that’s just not rational. You’re seeing with this project, that is costing the
tax-payers a lot of money, that they are trying to wiggle out of their commitments. They
previously agreed to repower. Repowering is in the interest of Alameda County. The EIR
does not identify any benefit to not repowering on schedule as previously agreed. And
that is a glaring oversight.

Finally, Ms. Margulis said she had never believed that the environment and economics
are automatically in conflict with each other. Here in Alameda County it is in our
interests to have the kind of power that gives us the maximum mega-wattage, with the
least environmental impact. All of these species have a role in the ecosystem in which we
live. And when you kill one golden eagle, according to mortality figures, you are actually
potentially killing much more. Depending on when you kill that bird, and the stage that
its family is in, you’re potentially endangering the entire life of that eagle. So the impact
is potentially much more than what is in the specific [numbers shown in the] EIR.

So, she concluded, do not certify the EIR, because you would be .[in conflict with]
CEQA, going against [U.S.] Fish and Wildlife, and you’re going against what is in the
best interest of Alameda County, which is to repower on the most rapid schedule possible
that was agreed to by all the other power vendors. She urged the Board to act
accordingly.

Public testimony was closed. Ms. Rivera stated that the Board should consider that the
purpose of the Supplemental EIR — because the Board had certified the original EIR in
2013 — it is to supplement that EIR with any available new information.

Member Harvey asked if the overriding considerations were part of the action on the EIR
and was advised by the Chair that it would be separate. The Chair held up an edition of
CEQA, and asked who else had a copy at hand. He continued, and stated that every
ordinance or guideline leaves a degree of “wiggle room™ and rarely establishes any
absolutes, and that is his read of CEQA.

Member Harvey stated that with respect to finding no. 3, “that the Final SEIR reflects the
County’s independent judgment and analysis™ that he was assured that that was the case,
which is not to say that personally that it may not be enough, or accurate enough, but that
he thought the Board Members were influenced by different things at different levels and
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that will be reflected when the Board votes. With regard to no. 8 (about “new comments
or information”, he said Mr. Lynes made his point exactly, that there was significant
testimony today about there not being enough in the EIR and that there was significant
disagreement on both sides of the issue about the information that was in the EIR." He
said he could not know the right ‘answer’ but knows that the questions are out there, and
it is not enough, and therefore he cannot vote to certify the EIR.

Member Goff made the motion to certify the SEIR and the Chair seconded. Motion
carried 2/1 with Member Harvey dissenting.

The Chair stated that the Board would move next to the permit extensions themselves,
and that there are two [main] issues to the permit, one is the overriding considerations,
and the other is the permit, recognizing that the Board has to adopt those overriding
considerations, too. He pointed out that the Board will not separately be approving or
disapproving the Exhibits.

The Chair announced a brief recess to review Exhibit C, the Statement of Overriding
Considerations.

3. ALTAMONT WINDS, INC., MODIFICATIONS TO EXISTING (YEAR
2005, AS MODIFIED IN 2013) CONDITIONAL USE PERMITS, PLN2014-
00028 ~ Application to extend 16 conditional use permits (CUPs) for three (3)
years, through October 31, 2018, under specified conditions, beyond their
current expiration date of October 31, 2015, for operation of an estimated 828
existing utility-scale wind turbines with a combined existing (current)
generation capacity of 85.8 megawatts (MW), located throughout the
approximately 14,436-acre Alameda County portion of the Altamont Pass
Wind Resource Area (APWRA), in the eastern portion of Alameda County,
adjacent to Interstate I-580, on up to 58 parcels bearing 58 separate Assessor’s
Parcel Numbers. Approval by resolution is contingent on a separate
resolution to certify the FSEIR (see item 1), as well as adopting written
findings of the significant impacts of the permit modifications, a Statement of
Overriding Considerations, and a Mitigation Monitoring and Reporting
Program (MMRP). o
Staff Planners: Sandra Rivera and Andrew Y oung

The Board discussed Exhibit C, Statement of Overriding Considerations, project impacts,
and lack of substantial evidence to support the Statement. The Chair asked the other
Members if they had any comment, and Member Harvey stated that he thought the
Statement should provide clear evidence “staring him in the face”, but that he is unable to
see that evidence. While he sees economic benefits for a few people, he see wide[spread]
other impacts. Member Goff said he agreed 100%, and the Chair also indicated 100%
agreement as well. The Chair said he had read relevant sections of CEQA during the
recess and adding to what staff has shared in the report, per Section 15093(b), “the
statement of overriding considerations shall be supported by substantial evidence in the
record.” The state Attorney General sent comments to the County on that subject, and
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the Chair said he believed he had to agree with the Attorney General’s opinion, that there
is not substantial evidence in the record for overriding considerations. As part of the
testimony, the Chair indicated he had raised questions in the hope that he would receive
any overriding, substantial evidence, and he said, he wasn’t able to receive it. So he
wanted to know what could be done at this point to address that issue. The only thing he
could rely on was what he had asked at the previous hearing, which was whether there
could be mitigation [agreed upon] that would compensate for the impacts of this project.

The Chair stated that there’s been a lot of debate about the benefits of wind power
production, and nobody is disputing that. The dispute is about old generation wind power
production versus new generation wind power production. That’s the discussion the

Board is having today. New generation wind power production has been promised since’

2004 as the best alternative for mitigation. That’s the direction the process has been going
in, and the effort that is being made by everybody. We are being asked to consider,
whether or not, the public would like to exchange its public property, and that property is
raptors, for the benefit of a single company. That is what the issue boils down to. He said
he had been looking for overriding considerations to help him with that, and all that he
could come up with was that the charges for mitigation reflect the compensation that the
public would have the right to expect for this application. The Chair noted that he had
asked the Audubon speakers to address that, and they may now do so, but if they do not
wish to, that is also fine. He said he had also asked the representative of the East Bay
Regional Park District to address that, or not, if they don’t choose to.

With that, he re-opened the public hearing and public testimony was called for, with a
request to be brief, not to repeat comments made before, and simply queue up. However,
since there was a speaker card submitted, and he had not spoken before, he called for
Juan Pablo Galvan to speak first.

Juan Pablo Galvan, Land Use Planner for Save Mt. Diablo, said he was surprised by the
comments made by the Applicant, because he expected them to say, they were sure they
would be repowering by 2016 or 2017, and instead it seems they don’t expect to repower
in 2018, if ever. He respects the viewpoint of the small business person, but did not
believe the situation was akin to Walmart undercutting the small independent operator —
as if NextEra were like Walmart undercutting AWI. Instead, it seems like AWI is struc-
tured with an inability to comply with regulations that have been in place for years. Given
the focus throughout the area on repowering, repowering does not seem unreasonable if
all the other companies are able to do it. ‘

Michael Lynes said he would just like to touch on an issue he had not raised before,
which was the issue of equity to stakeholders. The reason is, that when Audubon signed
the Settlement [Agreement], Audubon took a lot of flak from the Center for Biological
Diversity and the Sierra Club, who said Audubon was “selling out” the birds, “selling
out” the wildlife, but that they had settled because they saw the way forward was repow-
ering, and that’s what we worked on. In 2010, we settled with NextEra and gave away
some rights we had under the prior agreement, but we went ahead with Next Era because
we were looking forward to repowering. We did the same thing when we had to give up
on the NCCP [Natural Communities Conservation Plan)], which was extremely
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expensive for the companies — they didn’t want to do, but we gave up on it because it was
clear from the County that we needed to [move] forward with the Programmatic EIR, and
that was the best way forward to repowering. In 2013, Audubon opposed the permit
modifications for AWI, but Audubon did not appeal it, or litigate it because we
understood the County’s reasoning for doing it, which was to facilitate repowering, and
get everybody in the same place. So Audubon said “alright” with a plan that at the end of
2015, everything goes off.. And now, with the EIR and the decision before the County,
the County is telling us that all that good faith is for naught. That really, it was just about
extending the permits further.

It has been brought up before, about fairness for the other companies. But in closing he
asked, if the project is approved today, for what reason would the County not consider it
again, the next time this applicant comes to you. And that is not good public policy or
government.

The Chair asked Mr. Lynes again, if there were any mitigation measure — with nexus to
the project — that would address their concerns. Mr. Lynes replied back that the problem
was that in the confines of the EIR — which has now been certified — there is possible
mitigation, but it would have to reduce impacts to be less than significant impacts. The
Chair asked if those criteria could be laid out, and Mr. Lynes replied that it would take a
team of [stakeholders] — Audubon, the County, the companies, to come up with a real
conservation strategy that would actually do that. The Chair concluded that the Board
would have to actually continue this hearing. Mr. Lynes added that he did not want to
volunteer AWI into that process. He said the NCCP process fell apart because of the
complexity of getting a conservation benefit for the different species. It would be a long,
arduous process to get there. He said he thinks we could, but he didn’t think they were in
a position today, based on the possibility [of such an agreement]. The Chair said he had a
suggestion, because there is a way of doing things that hasn’t been done by the agencies.
The agencies have the freedom to just look at a commitment to mitigate, and that is
legally binding. So a deposit of funds into a trust account could be considered a legally
binding commitment — with an outline for the use of those funds. Mr. Lynes replied back
that he thinks he address the law on that subject in his letter, and the law requires fairly
well-defined parameters of what you’re actually going to do with those funds or for that
mitigation. He said he doesn’t feel that is present at this point in the process, for this
project. The Chair acknowledged the comment but said he disagrees on that, that he did
not think a high level of specificity was required. But the intent to get to that specificity is
required. This time does not allow us to research the code, but if there were a
continuation then such information could be considered.

Doug Bell, EBRPD, said he wanted to discuss mitigation and possible mitigation
strategies [and the use of trust funds]. He said he thought the intent would be proper to
follow, where one could put together a type of landscape level mitigation, that could
improve the situation entirely — somewhere along the lines of an NCCP/HCP that was
proposed a few years ago — to go beyond just a set number of retrofits. So there are
efforts that would go above and beyond power pole retrofits. He would caution against
the idea promulgated by AWI that would reduce mitigation options or reducing funding
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for specific programs. The Chair asked Dr. Bell if continuation would enable more
research into how that would work would be helpful, and Dr. Bell affirmed that it would.

Brian Mathews, ACWMA, reported that the Authority signed the CUP applications for
the modifications in 2013 for operations through 2015, under the auspices and knowledge
that [AWI’s turbines] would be shut down on the same schedule as anyone else. This
application is a “second bite at the apple.” The Authority did not sign the second, current
application for modifications, because AWI is not fulfilling their promises that were
given on the last one. So the Authority [does not recognize any] credibility by AWI that
they will follow through, and [not] just do what they want [to do]. For this discussion of
mitigation, and additional things that could be done — is a fleece. It would just distract
them from the repowering project, that they need to get done anyway. Starting another
committee or another process, or spending money, gives them a diversionary tactic
around the process that has been agreed upon, and that all the scientists, the public, the
stakeholders, the County, the landowners, have an understanding of. He said he suggests
that the Board just cut that off, as not productive towards repowering, which is the most
effective way of mitigation of killing more birds.

Rick Koebbe, AWI, in rebuttal, said it is their intent to repower in 2018. He said if they
do not, they will never be back for another permit extension. Ever. He offered to swear
as such. He said the assertions that they would be back [for another extension] is just to
“throw you off”. He said all the land leases for repowering expire in 2018 [(if repow-
ering is not complete)]. If they do not repower in 2018, they will not be back in 2019.
He assured the Board that they would not be back for another extension. There is no
scheme to just operate the turbines “and make a lot of money.” That is the furthest from
the truth. AWI is only here to get the repowering done. We make this much money
(using a pinching gesture); any cash we make is going towards repowering.

The overriding considerations, he continued, were the same ones the board approved in
2013, so, he said he was surprised they were no longer valid and that the Board no longer
sees the benefit. There’s a climate benefit, economic benefits to the landowners, County
tax revenues, all kinds of benefits to the project, and society, overall. Some of the
commenters here in the audience said AWI had made promises. He said he had kept all
the promises he had made. He said he did not promise [in 2013] not to come back for a
permit extension, but promised to get the repowering done, and will do it if the Board
gives AWI the permit extension. He said he did not promise to get the repowering done
by the end of 2015. That was why he did not sign a Settlement Agreement. He said AWI
is different, it is smaller, and can’t do things that other companies can. If we don’t get
the permit extension, and there’s no cash flow, we can’t repower, he said.

Public testimony was closed. Board Chair Gosselin asked if the Board cannot make the
findings of overriding considerations, if it would disallow the Board from going any
further in evaluating the CUP extensions. If the Board cannot make those findings, then
the Board would obviously be voting not to approve the application. He continued and
asked if it would be helpful for the Board to make findings specific to that condition, or if
it was enough just not to make the findings that are required to approve it. Counsel
advised that whatever discussion the Board thinks is appropriate, that come into your
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decision, whether or not you can make than required findings of overriding considera-
tions, the board is certainly free to make whatever decision you choose. She added that
the more substance there is to the findings, it is always beneficial.

The Chair said the Board should now determine if the other Members agree with Member
Harvey’s sense that there is not enough to make the overriding considerations. Member
Harvey agreed, saying that the information he did have was not a compelling “weight”
that was tipping him towards making the substantial overriding considerations. The Chair
stated what he had said before, that the only way he could make the overriding considera-
tions, was if they could increase the mitigation funding that would address the public’s
concern about the damage being done [to avian safety].

The Chair continued and said there were two ways to value the loss of natural resources.
One is ascribing a value to the community a value that represents the perception of loss —
i.e., community value. He said the Board is not doing that; we are instead using Resource
Equivalency Analysis, which is more of a technical exercise, and which looks at ways of
reproducing the habitat or the effort that is necessary to reproduce the lost resource. It is a
tool used, for example, with major oil spills, to quantify the lost resource and assign
values to that quantification. The community value system is a much more arbitrary kind
of system and that is typically done by conducting massive surveys and asking the public
what they think things are worth. And though that has not been part of the process, the
Board has obtained a sense of that from the testimony received. It is not an issue of the
public wanting money, for birds that are killed; instead what he said he had heard, over
and over again, is that the public will accept [some degree of] avian mortality, but the
public wants to know that a serious effort is being made to reduce it as much as possible,
so that is the issue. That is the reason that a lot of the testimony received today is
pertinent to the application we heard in 2013, but it is no longer pertinent, because the
issue now is repowering and that is what the public is asking for.

So the Chair said that, if the mitigation was [expansive] enough the public might consider
it. And he said he thinks in order to receive further testimony on [acceptable mitigation]
the Board would have to continue it. So the options are, he said, either continue it or
decline the application.

Member Harvey said looking ahead at the process staff made a really aggressive attempt
at trying to “water down” the application and install a lot of mitigation, in the draft
Resolution they prepared, and crafted some language that the Board could get their heads
around. However, he said the Board did not come close. Even the applicant’s
“showstopper” was [very distant] from what staff was proposing and some of the [staff’s]
“showstoppers” are not even real issues. So he said he wasn't sure the Board was going to
get through this without an appeal anyway.

The Chair agreed, but added that a continuation provided for a small chance may move us
away from an appeal process but as mentioned by Mr. Lynes, would require some
conferencing away from our board to reach agreement on that.



FEBRUARY 2, 2015 EAST COUNTY BOARD OF ZONING ADJUSTMENTS
PAGE 25 EXPANDED MINUTES

Member Goff said he recognized that the Chair had a vision [for this mitigation]; the
Chair replied he did not have such a vision; Member Goff said he did not see any
mitigation that one could throw at this, as long as one had to use a baseline of no turbines
turning. The Chair said he had heard a little bit of a vision from Dr. Bell, and maybe less
of a vision from Mr. Lynes.

Member Harvey said the most fair thing they could do for the applicant was to take action
today, to allow them to make a better pitch to the Board of Supervisors. The Chair said
that gets us to the point for making findings and providing guidance to staff with findings
specific to the Board’s decision. He said the Board had put a lot of time into this and the
Supervisors will have a lot of items on their agenda.

Member Harvey said the supervisors will get a certified EIR; The Chair interjected and
asked if the certification would get appealed or if it would be separate; Counsel explained
that there were two separate actions. The Chair recognize that somebody could appeal the
certification. Member Harvey said that if he had ideas about how to move this forward he
would certainly share them but he said he does not know what he could add.

Member Goff asked if the Chair wanted separate findings such as for economic benefit
environmental benefit etc. The Chair agreed and said if the Board can state each of those,
it will justify our decision, and provide useful information to the Supervisors, as well as
the applicant.

The Chair stated the first finding, that the Statement of Overriding Considerations does
not meet the requirements of CEQA Guidelines Section 15093 for such a Statement.
Secondly, based on testimony and evidence before the BZA, the economic benefit of this
specific project does not exceed the value of the impact on biological resources. Thirdly,
no evidence has been presented or substantiated that no project or no other wind power
project will move forward should this application be denied and the argument that there
would be a loss of jobs would not be sufficient to outweigh the unavoidable adverse
environmental risks of the project.

The Board agreed that those findings were sufficient. Member Goff said it would be
unfair to continue this to the end of the month. Member Harvey said the Resolutions the
way they are crafted now, are vehemently opposed by the applicant and would be a “non-
starter”. He added that the applicant would be appealing it themselves were we to adopt
it as it is stated, and the Board does not have the time now to re-craft those. Part of the
reason the Board is taking an action now, he said, is so the Applicant can have an
opportunity to have a different result. The Chair agreed that there was a potential for a
different result. Member Harvey agreed and said we did not create this timeline.

Member Harvey made the motion for a denial and Member Goff seconded. Motion
carried unanimously, 3/0.

STAFF COMMENTS & CORRESPONDENCE: None
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COMMISSION ANNOUNCEMENTS, COMMENTS AND REPORTS: Member Gosselin
provided an update formation of an Ad Hoc Committee to advise on the formation of the
APWRA Technical Advisory Committee, reporting that the Committee has been formed
with two members and discussion on another, with plans for a total of four members.

ADJOURNMENT: There being no further business, Member Goff moved to adjourn the
meeting at 5.00 p.m. Member Harvey seconded the motion. The motion was carried 3/0.

ALBERT LOPEZ, SECRETARY
EAST COUNTY BOARD OF ZONING ADJUSTMENTS






002-07, 099B-6150-003-00 and 099B-6150-004-10;
C-8243, Altamont Infrastructure Co./Alameda County Waste Management Authority:
APNs: 099A-1770-002-01, 099A-1770-002-02, 099A-1770-002-03, 099A-1780-001-
04, 099A-1790-003-00 and 099A-1810-001-00;

C-8244, Altamont Infrastructure Company/Marie Gomes Farms, APNs: 099A-1795-
001-00, 099A-1790-002-00 and 099B-6425-002-03;

ZONING: A-BE 160 and A-BE-320 (Agriculture, Minimum Building Site Area 160 and 320
acres, respectively) Districts, intended to promote implementation of general plan land
use proposals (or designations) for agricultural and other non-urban uses, to conserve
and protect existing agricultural uses, and to provide space for and encourage such
uses in places where more intensive development is not desirable or necessary.
(Section 17.06.010). Permitted uses include a variety of agricultural and agricultural
support uses, including crop, vine and tree farms, animal husbandry, wineries, fish
hatcheries, trails, and on qualified building sites, single family and secondary dwelling
units. Conditionally permitted uses include privately-owned wind electric generators.

GENERAL PLAN The site is subject to the East County Area Plan (ECAP), adopted in 1994 and -

DESIGNATION: amended substantially in November 2000 by the voter-approved Ordinance/Initiative
Measure D. The ECAP designates the site as Large Parcel Agriculture (LPA), and
establishes minimum parcel sizes for specific areas of the East County (100 acres for
the subject parcels) and maximum building intensity (floor area ratio or FAR).
Subject to the provisions, policies and programs of the ECAP, the LPA designation
permits one single family residence per parcel, agricultural uses, agricultural
processing facilities, public and quasi-public uses, quarries, landfills and related
facilities, “windfarms and related facilities, utility corridors and similar uses
compatible with agriculture.”

ENVIRONMENTAL A Final Supplemental Environmental Impact Report (FSEIR) has been prepared that
REVIEW: evaluates the potential environmental impacts of the application to extend for three
years the existing CUPs, and which is “tiered” from an EIR that was certified by the
EBZA on July 18, 2013 for modifications approved on the same date, to allow full
operation of the 828 existing turbines through October 31, 2015.

RECOMMENDATIONS:

The Board of Zoning Adjustments should receive a staff presentation, take public comment on the FSEIR
and on the subject application, review the draft resolutions and exhibits, including the Mitigation
Monitoring and Reporting Programs (MMRPs) for the project, certify the Final SEIR by adoption of a
draft Resolution for the purpose of CEQA, and approve the proposed CUP modifications (PLN2014-
00028) by adoption of the second Resolution and proposed conditions.

PERTINENT FACTS:

Physical Features: The subject CUPs are widely distributed across the Alameda County portion of the
Altamont Pass Wind Resource Area (APWRA). The project location containing AWT’s existing wind
turbines falls within an approximately 14,196-acre portion of the 50,000-acre APWRA. The APWRA
extends across the northeastern hills of Alameda County and a smaller proportion of Contra Costa County
to the north. The region is generally characterized by rolling foothills of annual grassland. The area in
which the CUPs are permitted is mostly treeless with relatively steep terrain on the west and gently
rolling hills on the east toward the floor of the Central Valley. The underlying landscape generally
consists of undeveloped grazing land. Major features of the area include the wind turbines, ancillary
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facilities, an extensive grid of high voltage power transmission lines, substations, microwave towers, a
landfill site, Interstate 580, railroad track lines, ranch houses, and clusters of rural residential homes on
Dyer and Midway Roads.

History/Background: The 16 subject CUPs were initially approved by the EBZA in November 2003 and
January 2004 with conditions, as the continued operation of existing wind farm facilities, including
turbines and infrastructure. These permits, along with 13 other CUPs approved on those dates, and
another two CUPs approved in 2006, were approved with a determination that they were categorically
exempt from CEQA as the continued operation of existing facilities. A total of 31 CUPs were operating
under a common set of conditions after the Alameda County Board of Supervisors approved a resolution
in September of 2005 which provided for operation of the wind farms through 2018 but with phased
decommissioning requirements, in the expectation that repowering of the APWRA — replacing the older
generation turbines with newer and substantially fewer, larger and more efficient turbines — would be
well under way after 2010. After litigation by a coalition of environmental advocacy organizations in
2006, a Settlement Agreement was approved in 2007 by three of the four wind energy companies that
required greater commitments to repowering and cessation of most of their operations after 2015. As a
result of the Settlement Agreement, the conditions of approval applicable to the turbines beneficially
owned by the Settling Parties were substantially changed; however, AWI (the current applicant) was not
one of the Settling Parties, and therefore remained subject to the original conditions adopted in 2005.
More detailed history and background on the year 2005 CUPs is provided in the prior staff report on the
public hearing on the Draft SEIR on December 18, 2014.

In 2013, AWI obtained approval of its application (PLN2011-00102) to modify these same CUPs, to
eliminate the requirements of the year 2005 CUPs for phased decommissioning, which more specifically
required removal of 10 percent of its original 920 turbines by September 30, 2009 (92 turbines), an
additional 25 percent by September 30, 2013 (35 percent cumulative, or 322 turbines), an additional 50
percent by September 30, 2015 (another 460 turbines), and the remaining 15 percent of turbines (138) by
September 30, 2018. The first phase of decommissioning took place in 2009, at which time AWI
removed 10 percent of its 920 turbines. Together with the elimination of phased decommissioning, AWI
also sought under that application to remove the requirements for winter seasonal shutdown, and
proposed that 100 percent of AWI’s turbines would be decommissioned by the end of 2015. The
modifications approved in 2013 (July 19, 2013, by Resolution Z-13-36) were the subject of an EIR to
address both the CUP modifications and decommissioning activities, as required by the year 2005 CUPs.
On the basis of the 2013 EIR, the County denied the request to eliminate the winter seasonal shutdown
and instead approved an alternative with continued seasonal shutdown, consistent with other wind farm
operators, but with expiration on October 31, 2015.

The 2013 approval also instituted a Mitigation Monitoring and Reporting Program (MMRP) which
primarily applied to ground-disturbing activities associated with repowering, but also required that the
seasonal shutdown established in the prior years by the County be maintained through the life of the
project (Mitigation Measure BIO-16), and retrofit off-site electrical facilities (i.e., power poles) propor-
tional to the number of projected eagle fatalities (Mitigation Measure BIO-17). The County confirms that
the seasonal shutdowns occurred on schedule since 2013, and that the power pole retrofits required by the
MMRP were completed in October of 2014. In addition, removal of high-risk turbines (HRTs, aka
hazardous-rated turbines), required by the 2013 conditions of approval (not by the MMRP), was
completed by October of 2014.

PROJECT DESCRIPTION

The current project proposal is a request to modify 16 existing Conditional Use Permits (CUPs), approved
in 2005 and modified in July 2013 (PLN2011-00102), for continued operation of the wind farm assets of

FEBRUARY 2, 2015 EAST BZA STAFF REPORT Altamont Winds, Inc.
PLN2014-00028 Page 3 CUP Modifications — Extension to 2018



Altamont Winds, Inc. (AWI), now comprised of 828 wind turbines with a rated capacity of 85.8 MW.
Specifically, AWI’s request would provide for the wind farm turbines to continue operating through
October 2018, as a change from the current expiration of the CUPs on October 31, 2015. While the CUPs
as approved in 2005 provided for operations through September 2018, they also required phased
shutdown and removal, with a combined 35 percent of all turbines removed by September 2013 and an
additional 50 percent removed by September 2015, so that only 15 percent of the original number of
turbines would be operating between 2015 and 2018. The modifications approved in 2013 in effect
exchanged the phased shutdown requirement for a complete shutdown in October of 2015, in order to
initiate repowering of its wind farm assets in 2016.

The Applicant, AWI, contends that its progress in developing a repowering program for its turbines is
constrained by ongoing commercial and regulatory difficulties, and that the CUP modifications allowing
it to operate through 2018 are necessary in the event that circumstances beyond AWI’s control prevent it
from initiating repowering in 2015 or in a financially feasible manner after the current CUPs expire in
2015. AWI proposes to operate through 2018 only on the condition that it has diligently pursued repow-
ering of its wind farm assets, and can demonstrate that circumstances beyond AWT's control have delayed
completion of the repowered project. Conditions of approval would require an bi-annual review to
document AWT’s efforts to repower its assets.

Asset Exchange. Concurrently with the request for an extension through 2018, AWTI is in discussions with
another wind farm operator, Green Ridge Power LLC (an operating entity of NextEra Energy Resources,
aka NEER), for an exchange of wind turbine assets. Specifically, approximately 300 wind turbines cur-
rently owned by AWI south of I-580 would be acquired by Green Ridge and a roughly equal number of
wind turbines would be acquired by AWI north of I-580. As proposed, and under assurances from both
companies, such an exchange will not increase the capacity or quantity of AWI’s operating turbines.
Green Ridge will shut down and remove the turbines it will acquire, for the purpose of repowering.

The asset exchange is recognized in the FSEIR and certain aspects of it are discussed, such as that it
would result in a decrease of roughly 1.7 MW in AWI’s rated annual capacity, and that it would result in
a moderate reduction in the number of operating high-risk turbines (HRT) , specifically those rated 8.5 to
10.0 for their relative risk of striking birds. The asset exchange and the reduced number of HRTs to be
operated was also the subject of some comments on the Draft SEIR, that asserted that such calculations of
benefit were unreasonably describing it as a means of mitigating impacts on birds, or adjusting the
assessment of avian mortality impacts. The response to these comments in the FSEIR indicates that the
asset exchange is not directly part of the project, and neither of the possible decreases in MWs or HRT's
described in the DSEIR were intended to suggest the impact of the project on avian mortality was
mitigated or reduced in a substantive way. The DSEIR in fact described the effect as having no statistical
importance.

RESPONSES TO COMMENTS ON THE DRAFT SUPPLEMENTAL EIR

The Draft SEIR (DSEIR) circulated for the purpose of public and agency comment between November
17,2014, and January 12, 2015, having been extended for 10 additional days beyond the original 45-day
comment period in recognition of the winter holiday period. The County held a public hearing to obtain
verbal comments on the DSEIR on December 12, 2014. A Final SEIR (FSEIR) was prepared as a com-
plete revision of the Draft SEIR with Appendices containing comments on the DSEIR, master responses
to frequent or prominent comments, responses to individual comments, a version showing changes to the
DSEIR (deletions and insertions), notification documents, and assorted other materials. The DSEIR and
FSEIR were prepared by Power Engineers, Inc. under County supervision.
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The 2014 SEIR is a supplement to the 2013 EIR, which was certified in July 2013 as a complete assess-
ment of the environmental impacts of AWI’s existing operations, and of proposed modifications to

operate all of AWI’s 828 turbines through the end of 2015 without a seasonal shutdown, as well as three
alternatives or scenarios: 1) operations through October 31, 2015; 2) operations through October 31,

2016; and 3) operations through October 31, 2018. All alternatives assumed full operations (no additional
decommissioning), and included 3-%2-month seasonal shutdowns. The SEIR is not intended to re-evaluate
the assessment of those impacts, but is meant to provide additional, detailed analysis of the impacts
attributable to the third alternative (to operate through 2018), which are limited almost exclusively to
biological resources and in particular, avian mortality. Some additional analysis of hazardous materials
was completed due to concerns raised by an area resident, but did not identify any significant impacts.
More broadly speaking, the SEIR provides useful information regarding the asset exchange, new
comparisons between the current project and its alternatives, revised mortality rates for focal raptor
species, additional mitigation options, and provides for further public review of the current proposal.

As with the 2013 EIR, the analysis quantifies effects on the four focal raptor species that were the subject
of the 2007 Settlement Agreement, including golden eagle, red-tailed hawk, burrowing owl and American
kestrel, as well as all bird species known to inhabit the APWRA. The DSEIR used the same method as
the 2013 EIR to quantify the relative, projected number of bird deaths in the years 2013 to 2018, which
was the range of years used in the 2013 EIR to show avian mortality impacts and changes due to that
proposal, between the baseline (no project) conditions (with phased shutdown and decommissioning
between 2013 and 2018) and complete shutdown in 2015.

The Executive Summary (Table ES-4) briefly outlines the impacts that were identified, and topic areas
that were excluded from the analysis as not relevant or applicable to the site location or nature of the
project. The SEIR’s analysis of the current proposal’s impacts identified only one significant, over-
arching environmental impact (among the specific determinations required by CEQA), which were the
significant and unavoidable adverse impacts on biological resources, and the same significant impact as
defined in the 2013 FEIR: Impact BIO-1 — the potential to cause a substantial adverse effect, either
directly or through habitat modifications, on special-status avian species.

To address impact BIO-1, the 2014 SEIR identifies three distinct mitigation measures, two of which were
previously included in the 2013 EIR, namely continuing the winter seasonal shutdown (Mitigation
Measure 16), and retrofitting electrical power poles (Mitigation Measure 17). To further mitigate and
compensate for the projected level of avian mortality resulting from the proposed CUPs extension, the
DSEIR identified Mitigation Measure “BIO-17a” (i.e., a subdivision of BIO-17), as a suite of five
optional measures to supplement Mitigation Measure 17 and provide a means of compensation for the
loss of special-status avian species, including golden eagles, by enabling contributions to conservation
efforts. This measure was adopted almost verbatim and directly from the Program EIR (PEIR) for the
Altamont Pass Wind Resource Area Repowering that was certified in November, 2014, and as outlined in
the DSEIR, could include measures “outlined” in a programmatic eagle take permit, contributing to raptor
recovery activities, raptor conservation, and regional raptor habitat conservation efforts. Contributions to
raptor recovery activities and raptor conservation efforts were to be based on the estimated average cost
of each raptor recovery reported in the PEIR ($580, based on an interview with staff of the California
Raptor Center at the Uunivesity of California, Davis), for use in a Resource Equivalency Analysis (REA)
to calculate appropriate costs for land conservation.

However, after certification of the PEIR, that average recovery cost was refuted by the Raptor Center as
having been taken out of context, and because no substitute dollar amount was identified, the FSEIR was
changed to remove those two components of Mitigation Measure BIO-17a that were associated with that
recovery cost estimate. Another component of the suite from the 2014 PEIR, described as “Other
Conservation Measures Identified in the Future” was also eliminated in the FSEIR as it would only apply
in the long term, beyond 2018. The remaining options under Mitigation Measure BIO-17a would now
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require contributions to regional conservation of raptor habitat by funding conservation easements within
the APWRA or its bordering eco-region if approved by.the County, held by an organization dedicated to
managing conservation lands, based on a well-reasoned REA approved by the USFWS and the County,
and according to a specific timetable, would remain as a strategy acceptable by the County to mitigate
impacts on raptors. The impacts would not be reduced to less than significant levels, however. These
changes would maintain the intent of Mitigation Measure BIO-17a to provide options for the applicant to
diversify its mitigation program as defined in the 2013 EIR, which was limited to retrofitting power poles.

Major Comments and Master Responses. The County received nine letters of comment and some verbal

comments at the public hearing. The majority of the comments fell into a limited number of common
themes, for which the County prepared Master Responses, as summarized below.

Fatality Calculation and Use of MW-Years. Several commenters, including members of the APWRA
Scientific Review Committee, stated that it appeared that fatalities were being calculated on the basis
of only a portion (0.708) of a “MW-year” as defined in the annual APWRA-wide Monitoring Reports
to reflect the winter season shutdown, and that no such “subtraction” should have been applied. The
County responds in the FSEIR that no such subtraction occurred, and that all of the comparisons of
the proposed project with the existing CUPs, or with the prior baseline of phased decommissioning,
all account for the seasonal shutdown. Simply stated, each scenario is measured on the basis of the
cumulative total MWs of installed capacity operating or permitted to operate between October 1,
2013 and October 31, 2018, and as such are “scored” by the same metric.

Although there was a bias in estimating impacts of the 2013 proposal for operations without a
seasonal shutdown, due to the likelihood of substantially higher fatality rates during the peak winter
migration season, this is a separate-issue, and none of the scenarios under consideration at the present
time involve operations during the winter season shutdown.

Baseline for Analysis. Some commenters believed the impacts of the current project proposal should
be measured on the basis of the current CUPs that disallow any operations after October 31, 2015, in
order to show the project’s levels of avian mortality in sharp contrast to conditions with no AWI-
turbine operational related impacts. The response indicated that the County retained the use of the
same baseline as used in the 2013 FEIR, of continued operations with phased decommissioning
through 2018, because of the need (as described above as well) for comparing each scenario on the
same metric.

Asset Exchange and Reduction of HRTs. Some commenters questioned if the description of the asset
exchange and the resulting modest reduction in the number of operating HRTs (high-risk turbines) in
the APWRA at large, and modestly lower MWs of operating capacity were intended as a mitigation
measures or in other ways give ‘credit’ to the asset exchange and the project in general. The response
in the FSEIR makes it clear that neither the asset exchange or reduction of HRTs are treated as
mitigation measures, though it is recognized that it will help facilitate repowering of the APWRA on
those parcels south of I-580 that AWI will exchange or trade ‘away’ for assets north of [-580, where
repowering will occur somewhat later, after 2015.

It was clarified in the FSEIR that the asset exchange is not an actual component of the project but
merely a likely means of ‘disentangling’ assets in the APWRA that have historically over-lapped.

Inadequacy of Mitigation Measures. Numerous commenters expressed concerns that the mitigation
measures identified lacked certainty of implementation, such as that Mitigation Measure BIO-17a was
an option rather than a requirement. Additionally, the details and number of power pole retrofits to be
required under Mitigation Measure BIO-17 were not sufficiently clear to some commenters. The
FSEIR responses to these issues consists of clarifications that the Measures are required, and
reassurances that the suite of optional and supplemental measures available under Mitigation Measure
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BIO-17a can be implemented effectively. The FSEIR response cites Table 3-3 as the basis for
estimating total golden eagle fatalities attributable to the operations between 2016 and 2018 and the
determination that retrofitting 322 power poles would be sufficient mitigation. The basis on which
the retrofit of 322 power poles was determined is discussed separately below (see Power Pole
Retrofits Under Mitigation Measure BIO-17).

The FSEIR also provided for changes to Mitigation Measure BIO-17a to eliminate the reliance on a
disavowed estimate of the cost of an individual raptor recovery ($580). Two of the five options that
were considered to be reliant on the 2014 Program EIR-based dollar amount of $580 were deleted
from Mitigations Measure 17a, as well as the general and long-term-oriented “Other Conservation
Measures Identified in the Future.” »

e Cumulative Impacts on Avian Populations. A few comments, including some from the SRC, asked
why the DSEIR did not evaluate in broader terms the deaths of avian predators on local or regional
breeding, wintering and migratory populations, or other cumulative impacts. The FSEIR response
acknowledged the cumulative impact but noted that as a Supplement to the 2013 FEIR, it would be
inappropriate for the SEIR to add a new or expanded scope of assessment or methodology to define
new impacts. The response also states that Mitigation Measures BIO-16, -17, and 17a are all intended
to address cumulative impacts on all bird species, and that BIO-17a enables the wider ecological
issues to be addressed through an REA to provide landscape-scale analysis and subsequent compen-
sation and conservation strategies. Lastly, the FSEIR indicates that the cumulative impacts of other
wind and energy projects in the APWRA were considered in the 2013 FEIR, and that the impacts of
the project were categorized as cumulatively significant and unavoidable.

o  Current Monitoring Data. Some commenters requested that the SEIR incorporate the latest Avian
Monitoring Reports to estimate APWRA-wide avian mortality rates, to include bird years 2011 and
2012. The FSEIR responded that for consistency between the 2013 FEIR and the SEIR, the 2008-
2010 mortality rates should be used as the basis for consistent analysis of avian impacts between the
2013 project and the current proposal. However, mortality rates from the later Monitoring Reports
were included in the FSEIR in Table 3-5, to provide the range of estimated fatalities from the
different mortality rates. Most importantly, the mortality rates for golden eagles including the later
years were within the range established by the earlier years (0.085 for the period 2005 to 2010, and
0.061 for the years 2008 to 2010). As.such, the use of later Avian Monitoring Report data did not
substantially change the estimated range of projected fatalities. Nevertheless, and in consideration of
the entire record, staff recommends that the mortality rates from later periods be included and that the
response should be deemed to be revised accordingly in the resolution to certify the SEIR and in the
Findings of Significant Impacts.

e Overriding Considerations. Several commenters asserted that the SEIR does not contain the back-
ground information necessary to support a Statement of Overriding Considerations, needed for project
approval. The FSEIR response notes the comments, but characterizes them as primarily directed at
the merits of the project itself rather than the adequacy of the DSEIR analysis. In addition, while the
SEIR describes some of the intended benefits of the project (page 23, Section 2.3, Project Need and
Objectives), which may contribute to the content of the Statement of Overriding Considerations, the
Statement does not normally rely solely on the analysis in an EIR, and the FSEIR response notes that
it may be based on information from the 2013 FEIR, the SEIR, or other information in the record. The
FSEIR response acknowledges that the current project, substantially the same as Alternative 3 as
described in the 2013 FEIR, was deemed infeasible in 2013, but concludes that the FSEIR is only
intended to inform the County’s decision makers and the public about the potential environmental
effects of the CUP modification currently proposed by the applicant.
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Power Pole Retrofits Under Mitigation Measure BIO-17. Mitigation Measure BIO-17 as defined in the
FSEIR is intended to provide for 29 power pole retrofits per projected golden eagle fatality, consistent
with the 2013 FEIR. The following discussion is intended to provide some clarification with respect to
statements in the DSEIR regarding Mitigation Measure 17 as described in the FSEIR. Firstly, the DSEIR
and FSEIR state, on pages 37-8:

The proposed project with implementation of mitigation measure BIO-16, (together identified as Alter- .
native 1 in the analysis of project alternatives) is projected to result in the fatality of approximately one
eagle (cumulatively, and statistically, 0.7—1.0) when compared to the existing avian baseline condition
(the No Project Alternative) (2013 FEIR Table 3.2-5).

This statement was directly copied from the 2013 FEIR description of Mitigation Measure BIO-17, and
thus only applies to the 2013 proposed project, not the current 2014 proposal. However, revisions to the
text in the FSEIR clarify that “this mitigation addresses the impacts of the 2013 project proposal (with
Mitigation Measure BIO-16), which is approximately one additional eagle fatality.” The FSEIR also adds
text explaining the basis for calculating the one additional eagle fatality, and that the currently proposed
project (2014) would have a notably greater number of projected eagle fatalities — 11.1 — requiring 322
power pole retrofits.

As reported in Table 3-3 (and duplicated as Table ES-1), on the basis of the 2008-2010 Bird Year Adjust-
ed Fatality Rates, the current project would result in 3.7 annual estimated fatalities, or 11.1 estimated
fatalities over the three-year period 2016-2018. The total estimated fatalities for the period 2013 to 2018
was 19, all of which data is derived from Tables 3-1 and 3-2, using the average fatality rates from the
2008-2010 bird years (i.e., 0.061 x 60.8 MW of operating capacity per year = 3.7; or for the whole period,
2013 t0 2018, 0.061 x 311.0 MW of cumulative operating capacity = 19). However, to clarify, the
projected 19 fatalities represent a “gross” number, including the number of fatalities anticipated to occur
in the same period under the existing CUPs — 7.9 (statistically), a difference of 11.1 fatalities — the same
as the three-year total in Table 3-3. It should be emphasized again that these results are based on the
2008-2010 fatality rates, which had special merit in the 2013 FEIR, in that they represented the years in
which the winter seasonal shutdown was fully in effect, whereas it was only partly implemented in the
years 2005 to 2007.

The Executive Summary of the FSEIR, which was intended to summarize the content of the text body
_(Chapters 1.0 to 3.0) of the FSEIR, also contains a statement (page 5) clarified below the subject excerpt:

Use of power poles for the mitigation of all estimated golden eagle fatalities projected to result from
the current proposal to operate through 2018 — a range of 19.0 to 26.4 such fatalities between 2013 and
2018 [2013 FEIR, Table 4-2, Adjusted Species Fatality Rates for Each Alternative, Based on an
Average Fatality Rate (Fatalities per Megawatt per Year) would require the retrofitting of between
551 and 722 power poles, including at least 322 poles during the proposed three-year CUP extension.”

Although the range of 19 to 26.4 fatalities is represented in Table 4-2 of the 2013 FEIR, it also represents
the “gross” number of fatalities projected from 2013 to 2018 and includes fatalities that would occur
otherwise under the prior existing CUPs as they had been approved in 2005, between October 1 of 2013
and October 31, 2018. As such, the last portion of this statement could be rephrased to say “could require
the retrofitting of between 551 and 722 power poles due to the “gross’ number of projected avian
Jatalities, but based on the “net” increase in projected fatalities, compared to conditions without the 2013
permit modifications, only a minimum of 322 pole retrofits would be required during the proposed three-
year CUP extension.” However, the FSEIR Executive Summary correctly concludes that AWI will
retrofit 322 utility poles as mitigation for the currently proposed (2014) project.
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Table 3-1 in the DSEIR also included fatality rates based on Avian Monitoring Reports from the period
2005 to 2010, and 2005 to 2011, and in response to some comments received on the DSEIR, Table 3-1
was supplemented with the fatality rates from 2005 to 2012. Table 3-5 was also amended to show
average fatality rates for the period 2008 to 2012, which the County recognizes as having the greatest
number of years (i.e., more supporting data) during which time the winter season shutdown was in full
effect. However, some minor formatting and typographic corrections to Table 3-5 as revised for the
FSEIR are necessary, as shown below with changes underlined, and with some additional explanatory
footnotes.

TABLE 3-5 COMPARISON OF ADJUSTED SPECIES FATALITY TOTALS OF FOUR FOCAL
(UPDATED) SPECIES, BASED ON AN AVERAGE FATALITY RATE (FATALITIES PER
MEGAWATT PER YEAR)

BurrowingOwl ~ 0.721/0.425/0.78/0.70/0.52 82.1-150.6 49.5-90.9 77.5-142.3

Golden Eagle 0.085/0.061/0.08/0.081/0.075 11.7-16.4 7.1-9.9 19-26.4 11.1-15.5
Red-Tailed Hawk  0.449/0.286/0.44/0.411/0.35 55.2-86.7 33.3-52.3 88.9-139.6 52.2-81.9
Notes:

This column of data is an remnant of Table 3.2-5 in the 2013 FEIR which represents the 2013 proposal to eliminate
seasonal shutdowns; the results were also determined to be biased low in the 2013 FEIR.

2 These baseline conditions represent the 2005 CUPs with phased decommissioning through 2018.

® Alternative 3 is identical to the current 2014 project proposal, for the purposes of this table.

4 These results represent the increment of additional focal species fatalities attributed to the 2014 project proposal,
based on the lowest and highest fatality rates in the 2nd column and the increment in cumulative MWs for the
period 2016-2018.

It should be noted that the updated mortality rates for golden eagle in the various periods (2005 to 2011,
2005 to 2012, and 2008 to 2012), all fell within the lowest and highest mortality rates previously used in
the 2013 FEIR (0.061 to 0.085 eagle fatalities per MW per year). If the lowest and highest fatality rates
are considered, the potential increment of additional eagle fatalities for the three-year period 2016 to
2018, as shown in the last column of Table 3-5, would range between 11.1 and 15.5 (respectively using
the fatality rates from 2008 to 2010, and 2005 to 2010).

Although using different fatality rates would result in different total projected fatalities, the FSEIR used
the rate of 0.061 eagle fatalities per MW per year, based on the 2008 to 2010 period as the “final” rate and
interpreted it to be consistent with the 2013 FEIR. Most importantly, as discussed above, based on the
three years of operating capacity between 2016 and 2018 (182.4 MWs) the current project would result in
11.1 golden eagle fatalities, and require 322 power pole retrofits to mitigate the project’s impacts under
Mitigation Measure BIO-17. Master Response 6 of the FSEIR states that “For consistency between the
2013 FEIR and the DSEIR, the 2008-2010 fatality rates should be used as the basis for comparing avian
impact analysis.” In this case, the DSEIR and FSEIR used the lowest result (11.1) and not the highest
result (15.5). It is common practice in CEQA and the policy of the County to base its identification of
required mitigation measures on the worst-case condition, which in this case is a potential result of 15.5
(statistical) eagle fatalities, for which, based on the rate of 29 power pole retrofits per potential fatality,
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would require 450 power pole retrofits, not 322. However, the County considers the highest rate of eagle
mortality, 0.085 per MW per year, based on the years 2005 to 2010, to be the /eas? representative -of
current conditions, because half of the years on which it is based did not include the fully implemented
winter season shutdown. Based on comments received on the DSEIR, it appears that the rate based on the
years from 2008 to 2012, as noted above, represent the largest number of years (i.e., more supporting
data) during which time the winter season shutdown was in effect. It should also be recognized that the
2013 FEIR used a worst-case result to determine that the net increase in fatalities from approval of the
2013 project was 1.0, rather than the least-case result of “0.7”, based on the 2008 to 2010 mortality rates.

Alternatively, using the updated average golden eagle mortality rate of 0.075 per MW per year from the
years 2008 to 2012, the result of operating a net additional 182.4 MW of installed capacity through 2018
would be 13.7 additional golden eagle fatalities, for which — assuming the use of Mitigation Measure
BIO-17 and power pole retrofits to exclusively mitigate for all raptor impacts, at the USFWS-sanctioned
rate of 29 power pole retrofits per projected golden eagle fatality, the applicant would have to retrofit a
minimum of 397 power poles. This number represents a smaller amount than the range indicated in the
Executive Summary of 551 to 722, is based on a rate reported in the FSEIR (Table 3-5), falls within the
range of projected fatalities for the project, is considered to be supported by the FSEIR and would be
acceptable to the County as mitigation. More importantly, it is based on a total of five years of monitoring
during the current regime of 3% months of winter season shutdown, and may be a more reliable and
authentic mortality rate available at this time.

Combining Mitigation Measures BIO-17 and BIO-17a. Because the SEIR provides for some or all of the
impacts to be mitigated through Mitigation Measure BIO-17a, the applicant may choose to combine
power pole retrofits with some of the options identified with BIO-17a. For example, the applicant may
retrofit 200 power poles under BIO-17, and under BIO-17a, provide for mitigation of the full range of
special status species through contributions to conservation strategies during the four-year remaining life
of the CUPs as moditied.

Other Concerns. In response to a specific comment in response to the Notice of Preparation from a
resident on Dyer Road, regarding the appearance of oil or other lubricants being released from leaking
turbine generators or other equipment, including along the turbine blades, the DSEIR and FSEIR
provided information on the potential of a significant leak of hazardous materials into the environment.
As discussed in the prior staff report for the Public Hearing, the DSEIR determined that the impacts were
less than significant and did not warrant the requirement for any mitigation measures; no different
findings were made for the FSEIR. After the close of the comment period, the Dyer Road resident, Bob
Cooper, submitted an e-mail to County staff reporting on a site tour on January 20, 2015, in which he
indicated he was satisfied that what he believed was leaking oil was in fact rust stains, and that
maintenance of the turbines was adequate. The e-mail is included in the FSEIR (Appendix B), but as it
was received late, was not responded to directly in the FSEIR, nor did it require a response or change any
determination in the FSEIR.

GENERAL/NON-CEQA-RELATED COMMENTS ON THE PROJECT

Many comments received on the DSEIR expressed strongly negative opinions regarding the merits of the
project, that were not appropriate to be addressed in the FSEIR. Comments from the U.S. Fish and Wild-
life Service (USFWS), the California Department of Justice/Office of the Attorney General, the East Bay
Regional Park District (EBRPD), Audubon California (Audubon), and Save Mount Diablo (SMD), may
be summarized as follows.

e The USFWS noted that approximately 31 golden eagle fatalities were recorded at AWI facilities in
the APWRA since late 2009, when eagle take permit regulations were first promulgated, but without
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the benefit of any permit. Additionally, the Service stated that in spite of their encouragement of
AWTI to apply for such a permit, and indications by AWI of their intent to apply, the Service has not
received a permit application from AWI or taken other steps to reduce its impacts on the species
protected by the Migratory Bird Treaty Act (MBTA) or the Bald and Golden Eagle Protection Act
(BGEPA). It was also noted that the golden eagle and other special-status species deaths attributable
to AWI operations represent violations of the MBTA and BGEPA, and though enforcement has been
withheld for those wind energy companies actively engaged in repowering, AWI is not doing so, and
for this reason the Service recommended that the County deny the permit modifications.

AWI provided the County with a letter response to the DSEIR comment letter from USFWS, and it is
attached to this staff report.

o The Attorney General opened its letter with opposition to the permit modifications on the grounds that
it would “create serious inequities for other turbine operators and will undercut current efforts to
repower” the APWRA, and that the DSEIR does not provide substantial evidence to support the
required statement of overriding considerations and is otherwise legally inadequate. Primarily, the
AG’s office considers repowering to be the more feasible alternative to lessen the significant environ-
mental impacts of the project, and cited case law wherein a lead agency was found to have abused its
discretion where the record did not support the finding that other less damaging alternatives were
infeasible. It points out that the current record of evidence shows that Alameda County has already
made a determination that repowering the APWRA with new turbines is a feasible alternative. The
letter closes with a recommendation to the County to not certify the SEIR, and to deny the request.

e The EBRPD expressed its opinion that the finding made in 2013 that Alternative 3 (addressed in the
prior 2013 FEIR and roughly the same as the current project proposal) would “very substantially
increase the avian mortality impacts compared to the project and all other alternatives... [and] is
considered infeasible” would be unchanged, and should continue to be found to be infeasible. The
District does not explicitly state that it opposes the permit modifications, but more simply states that
the permit extensions would delay repowering — and continue what it considers visual effects that
would otherwise be removed.

* Audubon California’s letter begins with an observation that the County previously determined in
2013 that the extension of operations to 2018 were “infeasible” and that removal of the existing
turbines after 2016 would be the best means of promoting repowering of the APWRA at large. Most
of the comments address the DSEIR and CEQA issues, but others express the opinion that AWI
would be given an unfair competitive advantage over other wind energy companies in the APWRA
that are pursuing repowering, that the County would be complicit in the killing of golden eagles and
other protected species by approving the extension, and as the project would delay repowering and
result in higher levels of avian mortality, it should be denied. '

e Save Mount Diablo expressed its opposition to the project due to the increases in avian mortaiity, but
primarily addressed its remarks to the DSEIR.

PLANNING CONSIDERATIONS

Planning staff have carefully considered the current project proposal, the FSEIR analysis, the comments
from the public, private organizations and government agencies, and support approval of the project in
part, with limits on the scale of the permitted operations, additional conditions of approval and related
requirements for implementation of the identified Mitigation Measures BIO-16, BIO-17 and BIO-17a.
The Board of Zoning Adjustments may choose to approve the project application as proposed with no
changes, or it may choose to deny the request. Under the existing CUPs approved in 2013 (Condition 5,
Expiration), the applicant has no express or implied right to operate existing turbines under these Permits
after October 31, 2015. The Board may consider the assertion by the applicant that in order for it-to
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DRAFT RESOLUTION NO. Z-15-XX OF
THE EAST COUNTY BOARD OF ZONING ADJUSTMENTS
ADOPTED AT THE HEARING OF FEBRUARY 2, 2015
CONCERNING PLN2014-00028

WHEREAS, ALTAMONT WINDS INC. AND WINDWORKS INC. have filed
an application to extend 16 conditional use permits originally approved by Resolution R-2005-
453 of the Alameda County Board of Supervisors on September 22, 2005, and by Resolutions
7-06-03 and Z-06-04 of the East County Board of Zoning Adjustments on January 12, 2006, and
as modified by the Board of Zoning Adjustments by Resolution Z-13-36 on July 18, 2013 for the
maintenance and continued operations of existing wind turbines in the Altamont Pass Wind
Resources Area (APWRA) of Alameda County, said Conditional Use Permits as follows:

C-8036, Altamont Infrastructure Company/Frick & Costa, APN: 099B-5680-015-00;

C-8037, Altamont Infrastructure Company/Pombo, APNs: 099B-6300-002-01, 099B 6300-002-
02, 099B-6325-002-03, 099B-6325-002-04 and 099B-6425-001-06;

C-8134, Altamont Infrastructure Company/Rooney, APN: 099B-6125-002-00;

C-8137, Altamont Infrastructure Company/Mulqueeney, APNs: 099A-1800-002-03, 99A-1800-
002-04, 99B-7890-002-04, 99B-7890-002-05, 99B-7900-001-05, 99B 7900-001-07, 99B-7910-
001-01, 99B 7925-002-04, 99B-7925-002-05, 99B 7975-001-00, 99B-7980-001-00, 99B 7985-
001-03, 99B-7985-001-04, 99B 7985-001-05, 99B-7985-001-06 and 99B 8050-001-00;

C-8191, WindWorks Inc./Mulqueeney, APN: 099B-7910-001-01;

C-8216, WindWorks Inc./Alameda County Waste Management Authority, APN: 099A-1810-
001-00;

C-8232, Altamont Infrastructure Company/Guichard (formerly Egan), APN: 099B 6125-003-00;
C-8233, Altamont Infrastructure Company/Elliott, APN: 099B-6125-004-00;

C-8235, Altamont Infrastructure Company/Corbett, APNs: 099A-1785-001-14 and 099B-5650-
001-04;

C-8236, Altamont Infrastructure Company/Dunton, APN: 099B-5680-001-00;

C-8237, Altamont Infrastructure Company/DeVincenzi (formerly Valhalla Enterprises), APNs:
099B 5610 001-00 and 099B-6075-003-00;

C 8238, Altamont Infrastructure Company/Rélph Properties II, APNs: 099B 7375 001-07, 099B-
7300-001-05 and 099B-6325-001-03;

C-8241, Altamont Infrastructure Company/Walker Family Trust, APNs: 099B 6100 002-10,
099B-6100-002-11, 099B-6100-003-10, 099B 6100 003 11, and 099B-6100-003-15;

C-8242, Altamont Infrastructure Company/Marie Gomes Farms, APNs: 099B 6150 002-07,
099B-6150-003-00 and 099B-6150-004-10;
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C-8243, Altamont Infrastructure Co./Alameda County Waste Management Authority: APNs:
099A-1770-002-01, 099A-1770-002-02, 099A-1770-002-03, 099A-1780-001-04, 099A-1790-
003-00 and 099A-1810-001-00; and

C-8244, Altamont Infrastructure Company/Marie Gomes Farms, APNs: 099A-1795-001-00,
099A-1790-002-00 and 099B-6425-002-03.

WHEREAS, on September 22, 2005 the Alameda County Board of Supervisors
approved Resolution Number R-2005-453, on appeal of the East County Board of Zoning
Adjustments decisions on November 13, 2003 and January 29, 2004 to conditionally approve a
total of 29 conditional use permits (CUPs) for the maintenance and continued operations of
existing wind turbines, including one permit (C-8191) held by WindWorks, Inc. (as an operating
partner of Altamont Winds, Inc.), thirteen (13) permits held by Altamont Infrastructure Company
LLC (a management company which does not own individual turbines) on behalf of Altamont
Winds, Inc. and three other companies (SeaWest Power Resources, LLC, Altamont Power, LLC
{a subsidiary of FPL Group, Inc. and ESI Energy LLC} and enXco., Inc., collectively the Wind
Power Companies) that own turbines (or “beneficially own”), thereby approving with findings
included that the CUPs, including those CUPs listed above, were exempt from the California
Environmental Quality Act (CEQA), and with conditions modified from the original Board of
Zoning Adjustments decision, said Resolution and conditions are incorporated herein by
reference (hereinafter the “Permit Extensions”); and

WHEREAS, on January 12, 2006 the East County Board of Zoning Adjustments
adopted Resolutions Z-06-03 and Z-06-04, respectively approving two Conditional Use Permits,
C-8216 and C-8243, allowing continued operation of existing turbines by WindWorks, Inc.
(C-8216), and Altamont Infrastructure Company LLC (C-8243) on separate sites in the APWRA,
said use permits having not been included in Resolution R-2005-453, but made subject to the
same conditions therein by Resolutions Z-06-03 and Z-06-04; and

WHEREAS, Resolutions R-2005-453, Z-06-03 and Z-06-04, among other condi-
tions, established an Avian Wildlife Protection Program and Schedule (AWPPS, Condition 7),
with detailed requirements established in Exhibit G to reduce avian mortality by removing
turbines identified as hazardous to avian wildlife, removing derelict turbines, shutting down tur-
bines during winter months when bird use increases, and for the purpose of implementing the
repowering program, permanently removing 10% of the existing turbines by September 30,
2009, an additional 25% by September 30, 2013, an additional 50% of the original turbines by
September 30, 2015, and the remaining 15% of turbines by September 30, 2018; and

WHEREAS, Resolutions R-2005-453, Z-06-03 and Z-06-04 also required the
Permittee to sponsor preparation of an Environmental Impact Report (EIR) to evaluate the
environmental effects of the repowering program, the phased removal of turbines and existing
operations (Condition 8); and
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WHEREAS, in 2005 a coalition of five regional Audubon groups (Golden Gate
Audubon Society, Ohlone Audubon Society, Mount Diablo Audubon Society, Santa Clara
Valley Audubon Society and Marin Audubon Society, collectively Audubon) and CARE
petitioned the Alameda County Superior Court to set aside Resolutions R-2005-453, and
subsequently Z-06-03 and Z-06-04 on various grounds, including that such action violated the
County’s General Code and CEQA, whereupon Audubon, CARE, the County and the Wind
Power Companies agreed to participate in mediation and negotiations which led to a Settlement
Agreement among the petitioners, the County, and three companies (the “Settling Companies™)
that own turbines in the APWRA but not including Altamont Winds, Inc. (the “Non-Settling
Company”), with the objective of achieving a 50 percent reduction in the mortality rates of four
avian raptor species (American kestrel, burrowing owl, golden eagle and red-tailed hawk) by
November 1, 2009, adding a conservation planning component to the approved CUPs in consul-
tation with the California Department of Fish and Game (CDFG, recently renamed the
Department of Fish and Wildlife or CDFW) regarding such a component and enabling other
programs and contingency adaptive management measures; and

WHEREAS, on January 11, 2007 the Alameda County Board of Supervisors
adopted Resolution R-2007-111, which authorized the County’s participation in the Settlement
Agreement and amended the CUPs, thereby replacing Exhibit G (Avian Wildlife Protection
Program and Schedule) of the prior Resolution R-2005-453, with Exhibit G-2 for the turbines
beneficially owned by the Settling Companies (the “Applicable Turbines™), and Exhibit G-2 for
turbines beneficially owned by the Non-Settling Company (Altamont Winds, Inc.) which for all
intents and purposes was identical to the original Exhibit G, and made other changes to the
conditions of approval of the prior Resolutions for the Applicable Turbines of the Settling
Companies, including eliminating the requirement for an EIR to be prepared on the specified
schedule and certain requirements related to relocation of identified Tier 1 and Tier 2 hazardous
turbines; and

WHEREAS, Altamont Winds, Inc. applied in 2011 to modify its sixteen (16) use
permits by eliminating selected requirements of Exhibit G-2 of Resolution R-2007-111 for the
remaining life of the permit (years six through eight and years nine through thirteen: October
2010 to September 2018) and require termination of the CUPs on December 31, 2015, or more
specifically:

a) Eliminate the requirement for the annual 3%-month winter season shutdown, from
November 1 of each year to the following February 15;

b) Eliminate the requirement for repowering or permanent shutdown of an additional
twenty-five (25) percent of currently operating turbines (10 percent of its turbines
having been permanently shut down by September of 2009);

c) Replace the requirement for repowering or permanent shutdown of an additional fifty
(50) percent of operating turbines by September 2015 with a requirement that 100
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percent of all originally approved turbines be permanently shut down on December
31,2015; and

d) Add a requirement that the County consider the human health, wildlife and climate
* benefits of wind power generated in the APWRA when making regulatory and use
permit decisions;

WHEREAS, the Planning Department determined that the proposed permit modi-
fications of 2013 would result in potentially significant adverse environmental impacts and
therefore be a project subject to the California Environmental Quality Act (CEQA), and that
completion of an Environmental Impact Report (EIR) would serve to comply with Condition 8 of
Resolution R-2005-453 (and Condition 8 of Resolution R-2007-111); and

WHEREAS, an EIR was prepared in compliance with CEQA to evaluate the
permit modifications, ongoing operations and future decommissioning impacts associated with
repowering as required by Condition 8 of Resolution R-2007-111, and the East County Board of
Zoning Adjustments held a public hearing and certified the Final EIR (FEIR) on July 18, 2013;
and

WHEREAS, on July 18, 2013 the East County Board of Zoning Adjustments
approved by Resolution Z-13-36 Alternative 1 as defined in the FEIR, as a version of the
application to modify the use permits allowing for undiminished operation (without phased
decommissioning as required under the AWPPS program of the 2005 CUPs) of the applicant’s
turbines, providing for continued winter seasonal shutdowns between November 1 and the
following February 15 of each  year, removal or relocation of individual turbines with a
Hazardous Rated Turbine (HRT) ranking of 9.5 and 10.0, retrofitting of power poles to
compensate for projected golden eagle fatalities and expiration on October 31, 2015; and

"WHEREAS, the applicant has complied with the conditions of approval under
Resolution Z-13-36 to continue the winter season shutdowns, remove designated HRT turbines
and retrofit the requisite number of power poles in coordination with a local utility provider; and

WHEREAS, Altamont Winds Inc. and Windworks Inc. filed the subject
application in early 2014 requesting extension of its permits through the end of 2018, which was
one of the alternatives considered in the 2013 FEIR (Alternative 3), but for which the Board
made findings in July 2013 to reject as infeasible and as likely to result in the next highest level
of avian mortality after the proposal to operate without the winter season shutdown, and in order
to address continued operations only and not the effects of decommissioning addressed in the
2013 EIR, provide the basis for findings in support of operations through 2018, incorporate new
mitigation options and provide for adequate public review, the County required the preparation
of a Supplemental Environmental Impact Report (SEIR) ; and

WHEREAS, a Draft SEIR was completed on November 17, 2014, which made
the same findings as the original 2013 EIR of significant adverse impacts, either directly or
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Exhibit C
Statement of Overriding Considerations

Pursuant to the requirements of CEQA Sections 21002, 21002.1, and 21081 and Section 15093 of
the State CEQA Guidelines, the EBZA finds that approval of Modifications to the Conditional Use
Permits (2013} for Altamont Winds, Inc., the potential environmental impacts of which have been
evaluated in the Final Supplemental EIR, and as indicated in the above findings, will result in the
occurrence of significant effects which are not avoided or substantially lessened, as described in the
Written Findings of Environmental Significance. These significant effects include:

Impact BIO-1: Potential to cause a substantial adverse effect, either directly or through habitat
modifications, on special-status avian species

Further, as required by CEQA Section 21081(b) and State CEQA Guidelines Section 15093, the EBZA
finds that the unavoidable significant effects listed above are outweighed by specific findings that
the project, as mitigated by the measures identified in the EIR, would provide overriding economic
and region-wide and statewide environmental benefits. There are no legal, social, technological or
other benefits known to the County, nor are such benefits required to be provided (they are only
examples of reasons that may be applicable)}. Specifically, the project will provide the following
benefits:

Economic Benefits

The project will maintain the electrical production from the AWI windfarm as has been in place
since the beginning of 2013, or a maximum of 85.8 MW, and continue to have that capacity through
October 31, 2018. In contrast, the existing (No Project Alternative) conditions of approval would end
electrical output which represents a decrease in the economically beneficial use of existing wind
farm capacity to produce electricity that is both renewable and without adverse air quality impacts.

The ability of Altamont Winds, Inc. to continue operating at its full capacity through 2018 would also
serve to maintain a greater number of jobs and higher tax revenue from the production of electricity.

Environmental Benefits

The project will also assist California in meeting its legislated Renewable Portfolio Standard criteria
for the generation of renewable electric energy in the state - 33% from renewable energy sources,
such as wind, by 2020, both by maintaining renewable energy output through 2018, and by enabling
and accelerating the repowering process between 2018 and 2020. The project and related repower-
ing will also assist California in meeting its legislated Global Warming Solutions Act criteria that
require reductions in carbon dioxide and other greenhouse gas emissions to 1990 levels by 2020,
which in turn represent benefits in the region. There are both gas and coal-fired power plants in the
Bay Area and Central Valley region (e.g., Pittsburg, Antioch, Stockton, and under construction in
Hayward) that would in part serve to replace electrical energy production capacity that would be
eliminated if the project were not approved.

AWI submitted a project-specific repowering application to the County CDA on March 31, 2014,
including an affidavit affirming site control for the proposed repowered wind farm. The CUP

86 MW Altamont Wind Farms 2018 CUP Extension ) February 2015
Findings of Fact - Statement of Overriding Considerations
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extension and eventual permanent shutdown of all old generation turbines by the end of October
31, 2018 and required removal by 2020 will further assist in these repowering efforts.

Furthermore, the County recognizes the merits of the research paper prepared by McCubbin and
Sovacool for Altamont Winds, Inc,, titled Health, Wildlife and Climate Benefits of the 580 MW
Altamont Wind Farm, which provides detailed documentation of atmospheric and air quality
benefits of wind energy production, with human health, wildlife health and other measured
ecological advantages. The report has also been considered by the County in favoring the project
proposal, although its direct application to the analysis of biological resources in the APWRA for the
purposes of CEQA are limited.

Summary

The County is obligated by Section 15093 of the CEQA Guidelines to balance the competing interests
of identified project benefits against the unavoidable environmental risks when determining
whether to approve a project. The County finds that the proposed project, with all of the mitigation
measures and conditions of approval proposed for the project, would best balance the most
economically efficient use of AWI’s wind farm facilities through October 2018, while also reducing
the unavoidable impacts on protected or special-status avian wildlife species, including golden
eagles and other raptors, to the least acceptable level.

86 MW Altamont Wind Farms 2018 CUP Extension February 2015
Findings of Fact — Statement of Overriding Considerations















RESOLUTION NO. Z-15-03 OF
THE EAST COUNTY BOARD OF ZONING ADJUSTMENTS
ADOPTED AT THE HEARING OF FEBRUARY 2, 2015
' CONCERNING PLN2014-00028

CERTIFYING SUPPLEMENTAL ENVIRONMENTAL IMPACT REPORT

WHEREAS, ALTAMONT WINDS INC. and WINDWORKS INC. (AWI) have
filed an application (PLN2014-00028) to modify and extend 16 Conditional Use Permits (CUPs)
applicable to AWI’s windfarm operations in the Altamont Pass Wind Resources Area (APWRA)
of Alameda County; and

WHEREAS, AWI’s application proposes modifications to 14 CUPs approved by
Resolution R-2005-453 of the Alameda County Board of Supervisors, and 2 CUPs by Reso-
lutions Z-06-03 and Z-06-04 of the Fast County Board of Zoning Adjustments (EBZA or Board),
which 16 permits were in turn modified by EBZA Resolution No. Z-13-36, for the maintenance
and continued operations of existing wind turbines; and

WHEREAS, at the request of the Alameda County Waste Management
Authority, the owner of parcels to which Conditional Use Permits C-8216 and C-8243 apply,
respectively the subject of Resolutions Z-06-03 and Z-06-04 of the EBZA, these two Permits
were withdrawn from the application by the applicant prior to and confirmed at the hearing,
further identified as follows:

C-8216, WindWorks Inc./Alameda County Waste Management Authority, APN: 099A-1810-
001-00;

C-8243, Altamont Infrastructure Co./Alameda County Waste Management Authority: APNs:
099A-1770-002-01, 099A-1770-002-02, 099A-1770-002-03, 099A-1780-001-04, 099A-1790-
003-00 and 099A-1810-001-00; and

WHEREAS, the application thereby applies to the following fourteen (14) 'CUPs:
C-8036, Altamont Infrastructure Company/Frick & Costa, APN: 099B-5680-015-00;

C-8037, Altamont Infrastructure Company/Pombo, APNs: 099B-6300-002-01, 099B 6300-002-
02, 099B-6325-002-03, 099B-6325-002-04 and 099B-6425-001-06;

- C-8134, Altamont Infrastructure Company/Rooney, APN: 099B-6125-002-00;

C-8137, Altamont Infrastructure Company/Mulqueeney, APNs: 099A-1800-002-03, 99A-1800-
002-04, 99B-7890-002-04, 99B-7890-002-05, 99B-7900-001-05, 99B 7900-001-07, 99B-7910-
001-01, 99B 7925-002-04, 99B-7925-002-05, 99B 7975-001-00, 99B-7980-001-00, 99B 7985-
001-03, 99B-7985-001-04, 99B 7985-001-05, 99B-7985-001-06 and 99B 8050-001-00;

C-8191, WindWorks Inc./Mulqueeney, APN: 099B-7910-001-01;
C-8232, Altamont Infrastructure Company/Guichard (formerly Egan), APN: 099B 6125-003-00;
C-8233, Altamont Infrastructure Company/Elliott, APN: 099B-6125-004-00;

C-8235, Altamont Infrastructure Company/Corbett, APNs: 099A-1785-001-14 and 099B-5650-
001-04; and
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C-8236, Altamont Infrastructure Company/Dunton, APN: 099B-5680-001-00;

C-8237, Altamont Infrastructure Company/DeVincenzi (formerly Valhalla Enterprises), APNs:
099B 5610 001-00 and 099B-6075-003-00;

C 8238, Altamont Infrastructure Company/Ralph Properties II, APNs: 099B 7375 001-07, 099B-
7300-001-05 and 099B-6325-001-03;

C-8241, Altamont Infrastructure Company/Walker Family Trust, APNs: 099B 6100 002-10,
099B-6100-002-11, 099B-6100-003-10, 099B 6100 003 11, and 099B-6100-003-15;

7C-8242, Altamont Infrastructure Company/Marie Gomes Farms, APNs: 099B 6150 002-07,
099B-6150-003-00 and 099B-6150-004-10; and

C-8244, Altamont Infrastructure Company/Marie Gomes Farms, APNs: 099A-1795-001-00,
099A-1790-002-00 and 099B-6425-002-03.

WHEREAS, on September 22, 2005 the Alameda County Board of Supervisors
approved Resolution Number R-2005-453 to conditionally approve a total of 29 CUPs for the
maintenance and continued operations of existing wind turbines, including one permit held by
WindWorks, Inc. (as an operating partner of Altamont Winds, Inc.) (C-8191), and 13 permits
held by Altamont Infrastructure Company LLC (a management company which does not own
individual turbines) on behalf of AWI and three other companies (SeaWest Power Resources,
LLC, now Ogin; Altamont Power, LLC, a subsidiary of FPL Group, Inc., now NextEra Energy
Resources; and enXco., Inc., now EDF Renewable Energy, collectively the Wind Power Com-
panies) that own turbines (or “beneficially own™), thereby approving with findings included that
the CUPs, including those CUPs listed above, were exempt from the California Environmental
Quality Act (CEQA); and

WHEREAS, on January 12, 2006 the EBZA adopted Resolutions Z-06-03 and Z-
06-04, respectively approving two CUPs to allow continued operation of existing turbines by
WindWorks, Inc. (C-8216), and Altamont Infrastructure Company LLC (C-8243) on separate
sites in the APWRA, said use permits having not been included in Resolution R-2005-453, but
made subject to the same conditions therein by Resolutions Z-06-03 and Z-06-04; and

WHEREAS, Condition 8 of Resolution R-2005-453, Resolution Z-06-03 and
Resolution Z-06-04 each require the permittee to sponsor the preparation of an Environmental
Impact Report (EIR) for the purpose of evaluating the environmental impacts of a repowering/
turbine replacement program and the continued operation of existing turbine facilities (and
progressive removal under the repowering program) through the remaining life of the CUPs; and

WHEREAS, on January 11, 2007 the Alameda County Board of Supervisors
adopted Resolution R-2007-111, which authorized the County’s participation in a Settlement
Agreement with three Settling Companies and amended the CUPs by replacing Exhibit G (Avian
Wildlife Protection Program and Schedule) of the prior Resolution R-2005-453, with Exhibit
G-1 for the turbines beneficially owned by the Settling Companies, and Exhibit G-2 for turbines
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beneficially owned by the Non-Settling Company (AWI), Exhibit G-2 being essentially identical
to the original Exhibit G; and

WHEREAS, AWI applied in 2011 to modify the 16 CUPs applicable to its
operations by eliminating certain requirements of Exhibit G-2 of Resolution R-2007-111 for the
remaining life of the permit (years six through eight and years nine through thirteen, or, October
2010 to September 2018) and requiring termination of the CUPs on December 31, 2015, and
specifically requesting the following modifications:

a) Eliminate the requirement for the annual 3%-month winter season shutdown, from
November 1 of each year to the following February 15;

b) Eliminate the requirement for repowering or permanent shutdown of an additional
twenty-five (25) percent of currently operating turbines (10 percent of its turbines
having been permanently shut down by September of 2009);

c) Replace the requirement to repower or permanently shut down an additional fifty (50)
percent of operating turbines by March 2018 with a requirement that 100 percent of
all originally approved turbines be permanently shut down on December 31, 2015;
and

d) Add a requirement that the County consider the human health, wildlife and climate
benefits of wind power generated in the APWRA when making regulatory and use
permit decisions; and

WHEREAS, the Alameda County Planning Department as the lead agency for
consideration of said application to modify the CUPs determined that the proposed modifications
would result in potentially significant adverse environmental impacts, and that under Condition 8
of the applicable CUPs, AWI is required to sponsor the preparation of an EIR, and therefore
required AWI to fund the preparation of an EIR to evaluate the proposed modifications, the
ongoing operation of the turbines through the life of the CUPs (expiring on September 22, 2018),
and decommissioning activities associated with the required removals of turbines and related
infrastructure; and

WHEREAS, the Alameda County Planning Department as the lead agency
pursuant to CEQA prepared an EIR evaluating the proposed modifications, which EIR was
certified by the EBZA on July 18, 2013 by Resolution Z-13-35; and

WHEREAS, the EBZA approved, in part, the requested modifications in
Resolution Z-13-36, approving the removal of phased decommissioning requirement, retaining

the winter seasonal shutdown requirement, and moving the expiration date of the permits from
September 2018 to October 2015; and
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WHEREAS, the EBZA’s decision to certify the 2013 EIR and to approve the
modifications as specified was not appealed to the Alameda County Board of Supervisois or
otherwise challenged or appealed; and

WHEREAS, in January 2014, AWI submitted an application to extend the 16
permits previously modified by Resolution Z-13-36, specifically, requesting that the expiration
date be changed from October 2015 to October 2018 on the condition that AWI demonstrate its
efforts to repower with proposed progress milestones; and '

WHEREAS, the Planning Department, as lead agency pursuant to CEQA,
determined that the proposed project changes would likely increase the severity of impacts
identified in the 2013 EIR, in particular, that an additional 3 years of operation without the
former condition of phased decommissioning would cause substantial increases in projected
avian mortality; and

WHEREAS, the Planning Department determined that a Supplement to the 2013
EIR should be prepared to address important revisions that would need to be made to the 2013
EIR to address the proposed project changes, in particular, to provide more detailed analysis of
the scenario presented as Alternative 3 in the 2013 EIR, which addressed operations to 2018; and

" WHEREAS, a Notice of Preparation (NOP) of a Draft Supplemental Environ-
mental Impact Report (Draft SEIR) was issued on September 15, 2014, soliciting public input
regarding the environmental analysis of the project (the proposed permit modifications) and
comment letters were received thereafter regarding the scope of the Draft SEIR; and

WHEREAS, the Draft SEIR was completed on November 18, 2014 and
identified significant and unavoidable adverse impacts on biological resources, in particular, an
increase in avian mortality; and

WHEREAS, a Notice of Availability (NOA) of the Draft SEIR was issued on
November 18, 2014 and copies of the Draft SEIR provided to the state Office of Planning and
Research — State Clearinghouse (SCH) for distribution to state Responsible Agencies, and was
also provided to other interested agencies, organizations and area property owners and residents
to solicit comment on the Draft SEIR during a 45-day comment period ending on January 2,
2015, which comment period was thereafter extended to January 12, 2015 at 5:00 p.m., and the
Draft SEIR was made available at the offices of the Alameda County Planning Department at
224 West Winton Avenue, Hayward, California, 94544, at a Planning Department branch office
at 3585 Greenville Road (Martinelli Center) Livermore, California, 94550, made available on the
Planning Department’s public website on November 18, 2014, and at the Livermore Public
Library, 1188 South Livermore Ave, Livermore, California, 94550; and

WHEREAS, a public hearing to take verbal comment on the Draft SEIR was held
on December 18, 2014, at the hour of 1:30 p.m. at a meeting of the East County Board of Zoning
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Adjustments in the City of Pleasanton Council Chambers, 200 Old Bernal Avenue, Pleasanton,
California, 94566; and

WHEREAS, in accordance with the CEQA Guidelines Section 15132 a Final
SEIR (Final SEIR) document was prepared which includes a full revision of the Draft SEIR, with
a markup version of the document as appendix for reference, all comments received on the Draft
SEIR, a list of persons, organizations and agencies commenting on the Draft SEIR, and
responses to each comment, and said Final SEIR was provided on January 23, 2015 to the Office
of Planning and Research — State Clearinghouse for distribution to state Responsible Agencies,
and the Final SEIR was provided by the Planning Department to other interested agencies,
organizations and persons who commented on the Draft SEIR, and made available on the
County’s public website on January 23, 2015; and

WHEREAS, it satisfactorily appears from affidavits on file that proper notice of
said public hearing was given in all respects as required by law; and

WHEREAS, this Board, as the decision making-body for the proposed permit
modifications, held a public hearing and received public comments regarding the Final SEIR at
the hour of 1:30 p.m. on Monday, February 2, 2015 in the City of Pleasanton Council Chambers,
200 Old Bernal Avenue, Pleasanton, California; and

WHEREAS, the Final SEIR did not identify any significant new information as
defined in CEQA Guidelines 15088.5 requiring recirculation of the Final SEIR; and

WHEREAS, the Planning Department submitted a Staff Report to the Board
summarizing the facts and circumstances of the proposed permit modifications and the
preparation of the SEIR in compliance with Sections 15089 and 15132 of the CEQA Guidelines,
and asserts that the Final SEIR has been completed in compliance with CEQA, and that the
impact of the project on protected avian wildlife species will remain significant and unavoidable,
or in the case of cumulative impacts, cumulatively considerable; and

NOW, THEREFORE, BE IT RESOLVED that this Board certifics that the
Final SEIR for the proposed modifications to the 16 Conditional Use Permits identified above,

including those Permits that were subsequently withdrawn, has been completed in compliance
with CEQA; and

BE IT FURTHER RESOLVED as follows:

1. The Board certifies that it has been presented with all of the information described in
the above recitals and has reviewed and considered this information, the 2013 EIR
and the Final SEIR prior to adopting this Resolution and considering approval of the
project.

2. The Board certifies that the above recitals and the Final SEIR are true and correct.
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The Board certifies that the Final SEIR reflects the County’s independent judgment
and analysis.

Notice of the Board’s hearings on the Draft and Final SEIRs has been given as
required by law and the actions were conducted pursuant to the Planning and Zoning
Law, CEQA, the State CEQA Guidelines and the County’s CEQA Guidelines.

The Board is a non-elected decision-making body within a local lead agency, and that
the certification of the Final SEIR may be appealed to the Alameda County Board of
Supervisors.

All individuals, groups and agencies desiring to comment were given adequate
opportunity to submit oral and written comments on the Draft SEIR and to the degree
permitted by the CEQA Guidelines also the Final EIR, which met or exceeded the
requirements of the Planning and Zoning Law and CEQA.

All comments submitted during the public review and comment period on the Draft
SEIR were responded to adequately in the Final SEIR.

No new comments or information has been submitted during or prior to the hearing
on the Final SEIR that would change the analysis or conclusions of the Final SEIR or
require recirculation of the Final SEIR.

EAST COUNTY BOARD OF ZONING ADJUSTMENTS
ALAMEDA COUNTY PLANNING DEPARTMENT



RESOLUTION NO. Z-15-04 OF
THE EAST COUNTY BOARD OF ZONING ADJUSTMENTS
ADOPTED AT THE HEARING OF FEBRUARY 2, 2015
CONCERNING PLN2014-00028

WHEREAS, ALTAMONT WINDS INC. AND WINDWORKS INC. have filed
an application to extend 16 conditional use permits originally approved by Resolution R-2005-
453 of the Alameda County Board of Supervisors on September 22, 2005, and by Resolutions
Z-06-03 and Z-06-04 of the East County Board of Zoning Adjustments on January 12, 2006, and
as modified by the Board of Zoning Adjustments by Resolution Z-13-36 on July 18, 2013 for the
maintenance and continued operations of existing wind turbines in the Altamont Pass Wind
Resources Area (APWRA) of Alameda County; and

WHEREAS, at the request of the Alameda County Waste Management
Authority, the owner of parcels on which Conditional Use Permits C-8216 and C-8243,
respectively the subject of Resolutions Z-06-03 and Z-06-04 of the EBZA, these two Permits .
were withdrawn from the application by the applicant prior to the hearing and confirmed at the
hearing, further identified as follows:

C-8216, WindWorks Inc./Alameda Couﬁty Waste Management Authority, APN: 099A-1810-
001-00; and

C-8243, Altamont Infrastructure Co./Alameda County Waste Management Authority: APNis:
099A-1770-002-01, 099A-1770-002-02, 099A-1770-002-03, 099A-1780-001-04, 099A-1790-
003-00 and 099A-1810-001-00; and

WHEREAS, the épplication thereby applies to the following fourteen (14) CUPs:
C-8036, Altamont Infrastructure Company/Frick & Costa, APN: 099B-5680-015-00;

C-8037, Altamont Infrastructure Company/Pombo, APNs: 099B-6300-002-01, 099B 6300-002-
02, 099B-6325-002-03, 099B-6325-002-04 and 099B-6425-001-06;

C-8134, Altamont Infrastructure Company/Rooney, APN: 099B-6125-002-00;

C-8137, Altamont Infrastructure Company/Mulqueeney, APNs: 099A-1800-002-03, 99A-1800-
002-04, 99B-7890-002-04, 99B-7890-002-05, 99B-7900-001-05, 99B 7900-001-07, 99B-7910-
001-01, 99B 7925-002-04, 99B-7925-002-05, 99B 7975-001-00, 99B-7980-001-00, 99B 7985-
001-03, 99B-7985-001-04, 99B 7985-001-05, 99B-7985-001-06 and 99B 8050-001-00;

C-8191, WindWorks Inc./Mulqueeney, APN: 099B-7910-001-01;
C-8232, Altamont Infrastructure Company/Guichard (formerly Egan), APN: 099B 6125-003-00;
C-8233, Altamont Infrastructure Company/Elliott, APN: 099B-6125-004-00;

C-8235, Altamont Infrastructure Company/Corbett, APNs: 099A-1785-001-14 and 099B-5650-
001-04;

C-8236, Altamont Infrastructure Company/Dunton, APN: 099B-5680-001-00;

C-8237, Altamont Infrastructure Company/DeVincenzi (formerly Valhalla Enterprises), APNs:
099B 5610 001-00 and 099B-6075-003-00;
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C 8238, Altamont Infrastructure Company/Ralph Properties II, APNs: 099B 7375 001-07, 099B-
7300-001-05 and 099B-6325-001-03;

C-8241, Altamont Infrastructure Company/Walker Family Trust, APNs: 099B 6100 002-10,
099B-6100-002-11, 099B-6100-003-10, 099B 6100 003 11, and 099B-6100-003-15;

C-8242, Altamont Infrastructure Company/Marie Gomes Farms, APNs: 099B 6150 002-07,
099B-6150-003-00 and 099B-6150-004-10; and

C-8244, Altamont Infrastructure Company/Marie Gomes Farms, APNs: 099A-1795-001-00,
099A-1790-002-00 and 099B-6425-002-03.

: WHEREAS, on September 22, 2005 the Alameda County Board of Supervisors
approved Resolution Number R-2005-453, on appeal of the East County Board of Zoning
Adjustments decisions on November 13, 2003 and January 29, 2004 to conditionally approve a
total of 29 conditional use permits (CUPs) for the maintenance and continued operations of
existing wind turbines, including one permit (C-8191) held by WindWorks, Inc. (as an operating
partner of Altamont Winds, Inc.), thirteen (13) permits held by Altamont Infrastructure Company
LLC (a management company which does not own individual turbines) on behalf of Altamont
Winds, Inc. and three other companies (SeaWest Power Resources, LLC, Altamont Power, LLC
{a subsidiary of FPL Group, Inc. and ESI Energy LLC} and enXco., Inc., collectively the Wind
Power Companies) that own turbines (or “beneficially own”), thereby approving with findings
included that the CUPs, including those CUPs listed above, were exempt from the California
Environmental Quality Act (CEQA), and with conditions modified from the original Board of
Zoning Adjustments decision, said Resolution and conditions are incorporated herein by
reference (hereinafter the “Permit Extensions™); and

WHEREAS, on January 12, 2006 the East County Board of Zoning Adjustments
adopted Resolutions Z-06-03 and Z-06-04, respectively approving two Conditional Use Permits,
C-8216 and C-8243, allowing continued operation of existing turbines by WindWorks, Inc.
(C-8216), and Altamont Infrastructure Company LLC (C-8243) on separate sites in the APWRA,
said use permits having not been included in Resolution R-2005-453, but made subject to the
same conditions therein by Resolutions Z-06-03 and Z-06-04; and

WHEREAS, Resolutions R-2005-453, Z-06-03 and Z-06-04, among other condi-
tions, established an Avian Wildlife Protection Program and Schedule (AWPPS, Condition 7),
with detailed requirements established in Exhibit G to reduce avian mortality by removing
turbines identified as hazardous to avian wildlife, removing derelict turbines, shutting down tur-
bines during winter months when bird use increases, and for the purpose of implementing the
repowering program, permanently removing 10% of the existing turbines by September 30,
2009, an additional 25% by September 30, 2013, an additional 50% of the original turbines by
September 30, 2015, and the remaining 15% of turbines by September 30, 2018; and

WHEREAS, Resolutions R-2005-453, Z-06-03 and Z-06-04 also required the
Permittee to sponsor preparation of an Environmental Impact Report (EIR) to evaluate the
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environmental effects of the repowering program, the phased removal of turbines and existing
operations (Condition 8); and

WHEREAS, in 2005 a coalition of five regional Audubon groups (Golden Gate
Audubon Society, Ohlone Audubon Society, Mount Diablo Audubon Society, Santa Clara
Valley Audubon Society and Marin Audubon Society, collectively Audubon) and CARE
petitioned the Alameda County Superior Court to set aside Resolutions R-2005-453, and
subsequently Z-06-03 and Z-06-04 on various grounds, including that such action violated the
County’s General Code and CEQA, whereupon Audubon, CARE, the County and the Wind
Power Companies agreed to participate in mediation and negotiations which led to a Settlement
Agreement among the petitioners, the County, and three companies (the “Settling Companies™)
that own turbines in the APWRA but not including Altamont Winds, Inc. (the “Non-Settling
Company”), with the objective of achieving a 50 percent reduction in the mortality rates of four
avian raptor species (American kestrel, burrowing owl, golden eagle and red-tailed hawk) by
November 1, 2009, adding a conservation planning component to the approved CUPs in consul-
tation with the California Department of Fish and Game (CDFG, recently renamed the
Department of Fish and Wildlife or CDFW) regarding such a component and enabling other
programs and contingency adaptive management measures; and

WHEREAS, on January 11, 2007 the Alameda County Board of Supervisors
adopted Resolution R-2007-111, which authorized the County’s participation in the Settlement
Agreement and amended the CUPs, thereby replacing Exhibit G (Avian Wildlife Protection
Program and Schedule) of the prior Resolution R-2005-453, with Exhibit G-2 for the turbines
beneficially owned by the Settling Companies (the “Applicable Turbines™), and Exhibit G-2 for
turbines beneficially owned by the Non-Settling Company (Altamont Winds, Inc.) which for all
intents and purposes was identical to the original Exhibit G, and made other changes to the
conditions of approval of the prior Resolutions for the Applicable Turbines of the Settling
Companies, including eliminating the requirement for an EIR to be prepared on the specified
schedule and certain requirements related to relocation of identified Tier 1 and Tier 2 hazardous
turbines; and

WHEREAS, Altamont Winds, Inc. applied in 2011-to modify its sixteen (16) use
permits by eliminating selected requirements of Exhibit G-2 of Resolution R-2007-111 for the
remaining life of the permit (years six through eight and years nine through thirteen: October
2010 to September 2018) and require termination of the CUPs on December 31, 2015, or more
specifically:

a) Eliminate the requirement for the annual 3%-month winter season shutdown, from
November 1 of each year to the following February 15;

b) Eliminate the requirement for repowering or permanent shutdown of an additional
twenty-five (25) percent of currently operating turbines (10 percent of its turbines
having been permanently shut down by September of 2009);
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¢) Replace the requirement for repowering or permanent shutdown of an additional fifty
(50) percent of operating turbines by September 2015 with a requirement that 100
percent of all originally approved turbines be permanently shut down on December
31, 2015; and

d) Add a requirement that the County consider the human health, wildlife and climate
benefits of wind power generated in the APWRA when making regulatory and use
permit decisions;

WHEREAS, the Planning Department determined that the proposed permit modi-
fications of 2013 would result in potentially significant adverse environmental impacts and
therefore ‘be a project subject to the California Environmental Quality Act (CEQA), and that
completion of an Environmental Impact Report (EIR) was required by Condition 8 of Resolution
R-2005-453 (and Condition 8 of Resolution R-2007-111); and

_ WHEREAS, an EIR was prepared in compliance with CEQA to evaluate the
permit modifications, ongoing operations and future decommissioning impacts associated with
repowering as required by Condition 8 of Resolution R-2007-111, and the East County Board of
Zoning Adjustments held a public hearing and certified the Final EIR (FEIR) on-July 18, 2013;
and .

WHEREAS, on July 18, 2013 the East County Board of Zoning Adjustments
approved by Resolution Z-13-36 Alternative 1 as defined in the FEIR, as a version of the
application to modify the use permits allowing for undiminished operation (without phased
decommissioning as required under the AWPPS program of the 2005 CUPs) of the applicant’s
turbines, providing for continued winter seasonal shutdowns between November 1 and the
following February 15 of each year, removal or relocation of individual turbines with a
Hazardous Rated Turbine (HRT) ranking of 9.5 and 10.0, retrofitting of power poles to
compensate for projected golden eagle fatalities and expiration on October 31, 2015; and

WHEREAS, the applicant has complied with the conditions of approval under
Resolution Z-13-36 to continue the winter season shutdowns, remove designated HRT turbines
and retrofit the requisite number of power poles in coordination with a local utility provider; and

WHEREAS, Altamont Winds Inc. and Windworks Inc. filed the subject
application in early 2014 requesting extension of its permits through the end of 2018, which was
one of the alternatives considered in the 2013 FEIR (Alternative 3), but for which the Board
made findings in July 2013 to reject as infeasible and as likely to result in the next highest level
of avian mortality after the proposal to operate without the winter season shutdown, and in order
to address continued operations only and not the effects of decommissioning addressed in the
2013 EIR, provide the basis for findings in support of operations through 2018, incorporate new
mitigation options and provide for adequate public review, the County required the preparation
of a Supplemental Environmental Impact Report (SEIR); and
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WHEREAS, a Draft SEIR was completed on November 17, 2014, which made
the same findings as the original 2013 EIR of significant adverse impacts, either directly or
through habitat modifications, on special-status avian species, and identified the same mitigation
measures applicable to ongoing operations as the 2013 EIR but also identified a new Mitigation
Measure 17a to provide optional strategies to mitigate impacts on special-status avian species;
and

WHEREAS, the East County Board of Zoning Adjustments held a public hearing
on said application at the hour of 1:30 p.m. on the 18th day of December, 2014 for the purpose of
receiving comments on the Draft SEIR, and again at 1:30 p.m. on the 2nd day of February, 2015
for the purpose of receiving comments on the project proposal, in the City of Pleasanton Council
Chambers, 200 Old Bernal Avenue, Pleasanton, California; and

WHEREAS, the Applicant attended the hearings on December 18, 2014 and
February 2, 2015 during which it presented evidence to the East County Board of Zoning
Adjustments in support of its application, including presentations on February 2, 2015 by its
President, Senior Vice President, Project Engineer and Legal Counsel and submission of
evidence regarding the Applicant’s description of the project’s benefits, such as green energy and
jobs; and

WHEREAS, members of the public, including representatives of some property
owners, provided both verbal and written comments at the hearings on December 18, 2014 and
- February 2, 2015 expressing both support for and opposition to the request for the permit
modifications; and

WHEREAS, the Planning Department submitted separate Staff Reports to the
- Board for its December 18, 2014 and February 2, 2015 hearings, summarizing the facts and
circumstances of the request to extend the Conditional Use Permits for three years and the SEIR
evaluation of the requested extensions; and

WHEREAS, it satisfactorily appears from affidavits on file that proper notice of
said public hearings was given in all respects as required by law; and

WHEREAS, the East County Board of Zoning Adjustments approved Resolution
Z-15-03 on February 2, 2015 to certify that the Final SEIR has been completed in compliance
with CEQA, that the Final SEIR was presented to the Board and reviewed and considered the
information contained in the Final EIR, that the Final EIR reflects the independent judgment of
the Board; and

WHEREAS, the Board has considered Exhibit A (Written Findings of Significant
Effects), Exhibit B (Mitigation Monitoring and Reporting Program) and Exhibit C (Statement of

Overriding Considerations) of this Resolution, each of which are required by State and Local
CEQA Guidelines; and
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WHEREAS, the East County Board of Zoning Adjustments did hear and consid-
er all said reports, recommendations and testimony as hereinabove set forth;

NOW THEREFORE BE IT RESOLVED, that this East County Board of
Zoning Adjustments does hereby find the following with respect to the requested Conditional
Use Permit extensions:

1. That the recitals above are accurate and are hereby adopted as findings of this Board of
Zoning Adjustments; and

2. The proposed Statement of Overriding Considerations does not meet the requirements of
Section 15093 of the CEQA Guidelines in that it does not identify economic, legal,
social, technological or other benefits of the project that outweigh its unavoidable adverse
environmental risks, or that are supported by substantial evidence in the record; and

3. Based on testimony received, and the evidence before the Board, that the economic
benefit of the proposal to extend for three years the existing CUPs does not exceed the
value of impacts on biological resources; and

4. No substantial evidence has been presented that no repowering project, which was the
' principal intent of the prior Resolution Z-13-36, or that no other wind power project, will
move forward should the application be denied, nor has substantial evidence been
provided that there would be a loss of jobs as a result of disapproval of the application
sufficient to outweigh the unavoidable adverse environmental risks of the project; and

‘ BE IT FURTHER RESOLVED that the Board of Zoning Adjustments does
hereby deny the application to amend the subject 14 Conditional Use Permits as approved by
Resolutions R-2005-453, R-2007-111 and Z-13-36, held in separate files in the offices of the
Community Development Agency, Planning Department, 224 West Winton, Rm. 111, Hayward,
CA, 94544), and that the Board of Zoning Adjustments takes no action on the 2 Permits
withdrawn from the application by the applicant (the subject of Resolutions Z-06-03 and
7-06-04), and therefore the subject 16 Conditional Use Permits remain subject to the conditions
of approval of Resolution Z-13-36.

EAST COUNTY BOARD OF ZONING ADJUSTMENTS
ALAMEDA COUNTY PLANNING DEPARTMENT






















































002-07, 099B-6150-003-00 and 099B-6150-004-10;

C-8243, Altamont Infrastructure Co./Alameda County Waste Management Authority:
~ APNs: 099A-1770-002-01, 099A-1770-002-02, 099A-1770-002-03, 099A-1780-001-

04, 099A-1790-003-00 and 099A-1810-001-00;

C-8244, Altamont Infrastructure Company/Marie Gomes Farms, APNs: 099A-1795-

001-00, 099A-1790-002-00 and 099B-6425-002-03;

ZONING: A-BE 160 and A-BE-320 (Agriculture, Minimum Building Site Area 160 and 320

acres, respectively) Districts, intended to promote implementation of general plan land

use proposals (or designations) for agricultural and other non-urban uses, to conserve
and protect existing agricultural uses, and to provide space for and encourage such
uses in places where more intensive development is not desirable or necessary.
(Section 17.06.010). Permitted uses include a variety of agricultural and agricultural
support uses, including crop, vine and tree farms, animal husbandry, wineries, fish

hatcheries, trails, and on qualified building sites, single family and secondary dwelling

units. Conditionally permitted uses include privately-owned wind electric generators.

GENERAL PLAN The site is subject to the East County Area Plan (ECAP), adopted in 1994 and
DESIGNATION: amended substantially in November 2000 by the voter-approved Ordinance/Initiative

Measure D. The ECAP designates the site as Large Parcel Agriculture (LPA), and
establishes minimum parcel sizes for specific areas of the East County (100 acres for
the subject parcels) and maximum building intensity (floor area ratio or FAR).
Subject to the provisions, policies and programs of the ECAP, the LPA designation
permits one single family residence per parcel, agricultural uses, agricultural
processing facilities, public and quasi-public uses, quarries, landfills and related
facilities, “windfarms and related facilities, utility corridors and similar uses
compatible with agriculture.”

ENVIRONMENTAL A Final Supplemental Environmental Impact Report (FSEIR) has been prepared that
REVIEW: evaluates the potential environmental impacts of the application to extend for three
years the existing CUPs, and which is “tiered” from an EIR that was certified by the
EBZA on July 18, 2013 for modifications approved on the same date, to allow full
operation of the 828 existing turbines through October 31, 2015.

RECOMMENDATIONS:

The Board of Zoning Adjustments should receive a staff presentation, take public comment on the FSEIR
and on the subject application, review the draft resolutions and exhibits, including the Mitigation
Monitoring and Reporting Programs (MMRPs) for the project, certify the Final SEIR by adoption of a
draft Resolution for the purpose of CEQA, and approve the proposed CUP modifications (PLN2014-
00028) by adoption of the second Resolution and proposed conditions.

PERTINENT FACTS:

Physical Features: The subject CUPs are widely distributed across the Alameda County portion of the
Altamont Pass Wind Resource Area (APWRA). The project location containing AWI’s existing wind
turbines falls within an approximately 14,196-acre portion of the 50,000-acre APWRA. The APWRA
extends across the northeastern hills of Alameda County and a smaller proportion of Contra Costa County
to the north. The region is generally characterized by rolling foothills of annual grassland. The area in
which the CUPs are permitted is mostly treeless with relatively steep terrain on the west and gently
rolling hills on the east toward the floor of the Central Valley. The underlying landscape generally
consists of undeveloped grazing land. Major features of the area include the wind turbines, ancillary
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facilities, an extensive grid of high voltage power transmission lines, substations, microwave towers, a
landfill site, Interstate 580, railroad track lines, ranch houses, and clusters of rural residential homes on
Dyer and Midway Roads.

History/Background: The 16 subject CUPs were initially approved by the EBZA in November 2003 and
January 2004 with conditions, as the continued operation of existing wind farm facilities, including
turbines and infrastructure. These permits, along with 13 other CUPs approved on those dates, and
another two CUPs approved in 2006, were approved with a determination that they were categorically
exempt from CEQA as the continued operation of existing facilities. A total of 31 CUPs were operating
under a common set of conditions after the Alameda County Board of Supervisors approved a resolution
in September of 2005 which provided for operation of the wind farms through 2018 but with phased
decommissioning requirements, in the expectation that repowering of the APWRA - replacing the older
generation turbines with newer and substantially fewer, larger and more efficient turbines —would be
well under way after 2010. After litigation by a coalition of environmental advocacy organizations in
2006, a Settlement Agreement was approved in 2007 by three of the four wind energy companies that
required greater commitments to repowering and cessation of most of their operations after 2015. As a
result of the Settlement Agreement, the conditions of approval applicable to the turbines beneficially
owned by the Settling Parties were substantially changed; however, AWI (the current applicant) was not
one of the Settling Parties, and therefore remained subject to the original conditions adopted in 2005.
More detailed history and background on the year 2005 CUPs is provided in the prior staff report on the
public hearing on the Draft SEIR on December 18, 2014.

In 2013, AWI obtained approval of its application (PLN2011-00102) to modify these same CUPs,to
eliminate the requirements of the year 2005 CUPs for phased decommissioning, which more specifically
required removal of 10 percent of its original 920 turbines by September 30, 2009 (92 turbines), an
additional 25 percent by September 30, 2013 (35 percent cumulative, or 322 turbines), an additional 50
percent by September 30, 2015 (another 460 turbines), and the remaining 15 percent of turbines (138) by
September 30, 2018. The first phase of decommissioning took place in 2009, at which time AWI ’
removed 10 percent of its 920 turbines. Together with the elimination of phased decommissioning, AW1
also sought under that application to remove the requirements for winter seasonal shutdown, and
proposed that 100 percent of AWI’s turbines would be decommissioned by the end of 2015. The
modifications approved in 2013 (July 19, 2013, by Resolution Z-13-36) were the subject of an EIR to
address both the CUP modifications and decommissioning activities, as required by the year 2005 CUPs.
On the basis of the 2013 EIR, the County denied the request to eliminate the winter seasonal shutdown
and instead approved an alternative with continued seasonal shutdown, consistent with other wind farm
operators, but with expiration on October 31, 2015.

The 2013 approval also instituted a Mitigation Monitoring and Reporting Program (MMRP) which
primarily applied to ground-disturbing activities associated with repowering, but also required that the
seasonal shutdown established in the prior years by the County be maintained through the life of the
project (Mitigation Measure BIO-16), and retrofit off-site electrical facilities (i.e., power poles) propor-
tional to the number of projected eagle fatalities (Mitigation Measure BIO-17). The County confirms that
the seasonal shutdowns occurred on schedule since 2013, and that the power pole retrofits required by the
MMRP were completed in October of 2014. In addition, removal of high-risk turbines (HRTs, aka
hazardous-rated turbines), required by the 2013 conditions of approval (not by the MMRP), was
completed by October of 2014.

PROJECT DESCRIPTION

The current project proposal is a request to modify 16 existing Conditional Use Permits (CUPs), approved
in 2005 and modified in July 2013 (PLN2011-00102), for continued operation of the wind farm assets of
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Altamont Winds, Inc. (AWI), now comprised of 828 wind turbines with a rated capacity of 85.8 MW.
Specifically, AWI’s request would provide for the wind farm turbines to continue operating through
October 2018, as a change from the current expiration of the CUPs on October 31, 2015. While the CUPs
as approved in 2005 provided for operations through September 2018, they also required phased
shutdown and removal, with a combined 35 percent of all turbines removed by September 2013 and an
additional 50 percent removed by September 2015, so that only 15 percent of the original number of
turbines would be operating between 2015 and 2018. The modifications approved in 2013 in effect
exchanged the phased shutdown requirement for a complete shutdown in October of 2015, in order to
initiate repowering of its wind farm assets in 2016.

The Applicant, AWI, contends that its progress in developing a repowering program for its turbines is
constrained by ongoing commercial and regulatory difficulties, and that the CUP modifications allowing
it to operate through 2018 are necessary in the event that circumstances beyond AWI’s control prevent it
from initiating repowering in 2015 or in a financially feasible manner after the current CUPs expire in
2015. AWI proposes to operate through 2018 only on the condition that it has diligently pursued repow-
ering of its wind farm assets, and can demonstrate that circumstances beyond AWI's control have delayed
completion of the repowered project. Conditions of approval would require an bi-annual review to
document AWI’s efforts to repower its assets.

Asset Exchange. Concurrently with the request for an extension through 2018, AWI is in discussions with
another wind farm operator, Green Ridge Power LLC (an operating entity of NextEra Energy Resources,
aka NEER), for an exchange of wind turbine assets. Specifically, approximately 300 wind turbines cur-
rently owned by AWI south of [-580 would be acquired by Green Ridge and a roughly equal number of
wind turbines would be acquired by AWI north of [-580. As proposed, and under assurances from both
companies, such an exchange will not increase the capacity or quantity of AWI’s operating turbines.
Green Ridge will shut down and remove the turbines it will acquire, for the purpose of repowering.

The asset exchange is recognized in the FSEIR and certain aspects of it are discussed, such as that it
would result in a decrease of roughly 1.7 MW in AWTI’s rated annual capacity, and that it would result in
a moderate reduction in the number of operating high-risk turbines (HRT) , specifically those rated 8.5 to
10.0 for their relative risk of striking birds. The asset exchange and the reduced number of HRTs to be
operated was also the subject of some comments on the Draft SEIR, that asserted that such calculations of
benefit were unreasonably describing it as a means of mitigating impacts on birds, or adjusting the

“assessment of avian mortality impacts. The response to these comments in the FSEIR indicates that the
asset exchange is not directly part of the project, and neither of the possible decreases in MWs or HRTs
described in the DSEIR were intended to suggest the impact of the project on avian mortality was
mitigated or reduced in a substantive way. The DSEIR in fact described the effect as having no statistical
importance.

RESPONSES TO COMMENTS ON THE DRAFT SUPPLEMENTAL EIR

The Draft SEIR (DSEIR) circulated for the purpose of public and agency comment between November
17,2014, and January 12, 2015, having been extended for 10 additional days beyond the original 45-day
comment period in recognition of the winter holiday period. The County held a public hearing to obtain
verbal comments on the DSEIR on December 12, 2014. A Final SEIR (FSEIR) was prepared as a com-
plete revision of the Draft SEIR with Appendices containing comments on the DSEIR, master responses
to frequent or prominent comments, responses to individual comments, a version showing changes to the
DSEIR (deletions and insertions), notification documents, and assorted other materials. The DSEIR and
FSEIR were prepared by Power Engineers, Inc. under County supervision.
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The 2014 SEIR is a supplement to the 2013 EIR, which was certified in July 2013 as a complete assess-
ment of the environmental impacts of AWTI’s existing operations, and of proposed modifications to
operate all of AWTI’s 828 turbines through the end of 2015 without a seasonal shutdown, as well as three
alternatives or scenarios: 1) operations through October 31, 2015; 2) operations through October 31,
2016; and 3) operations through October 31, 2018. All alternatives assumed full operations (no additional
decommissioning), and included 3-"2-month seasonal shutdowns. The SEIR is not intended to re-evaluate
the assessment of those impacts, but is meant to provide additional, detailed analysis of the impacts
attributable to the third alternative (to operate through 2018), which are limited almost exclusively to
biological resources and in particular, avian mortality. Some additional analysis of hazardous materials
was completed due to concerns raised by an area resident, but did not identify any significant impacts.
More broadly speaking, the SEIR provides useful information regarding the asset exchange, new
comparisons between the current project and its alternatives, revised mortality rates for focal raptor
species, additional mitigation options, and provides for further public review of the current proposal.

As with the 2013 EIR, the analysis quantifies effects on the four focal raptor species that were the subject
of the 2007 Settlement Agreement, including golden eagle, red-tailed hawk, burrowing owl and American
kestrel, as well as all bird species known to inhabit the APWRA. The DSEIR used the same method as
the 2013 EIR to quantify the relative, projected number of bird deaths in the years 2013 to 2018, which
was the range of years used in the 2013 EIR to show avian mortality impacts and changes due to that
proposal, between the baseline (no project) conditions (with phased shutdown and decommissioning
between 2013 and 2018) and complete shutdown in 2015.

The Executive Summary (Table ES-4) briefly outlines the impacts that were identified, and topic areas
that were excluded from the analysis as not relevant or applicable to the site location or nature of the
project. The SEIR’s analysis of the current proposal’s impacts identified only one significant, over-
arching environmental impact (among the specific determinations required by CEQA), which were the
significant and unavoidable adverse impacts on biological resources, and the same significant impact as
defined in the 2013 FEIR: Impact BIO-1 — the potential to cause a substantial adverse effect, either
directly or through habitat modifications, on special-status avian species.

To address impact BIO-1, the 2014 SEIR identifies three distinct mitigation measures, two of which were
previously included in the 2013 EIR, namely continuing the winter seasonal shutdown (Mitigation
Measure 16), and retrofitting electrical power poles (Mitigation Measure 17). To further mitigate and
compensate for the projected level of avian mortality resulting from the proposed CUPs extension, the

“DSEIR identified Mitigation Measure “BIO-17a” (i.e., a subdivision of BIO-17), as a suite of five
optional measures to supplement Mitigation Measure 17 and provide a means of compensation for the
loss of special-status avian species, including golden eagles, by enabling contributions to conservation
efforts. This measure was adopted almost verbatim and directly from the Program EIR (PEIR) for the
Altamont Pass Wind Resource Area Repowering that was certified in November, 2014, and as outlined in
the DSEIR, could include measures “outlined” in a programmatic eagle take permit, contributing to raptor
recovery activities, raptor conservation, and regional raptor habitat conservation efforts. Contributions to
raptor recovery activities and raptor conservation efforts were to be based on the estimated average cost
of each raptor recovery reported in the PEIR ($580, based on an interview with staff of the California
Raptor Center at the Uunivesity of California, Davis), for use in a Resource Equivalency Analysis (REA)
to calculate appropriate costs for land conservation.

However, after certification of the PEIR, that average recovery cost was refuted by the Raptor Center as
having been taken out of context, and because no substitute dollar amount was identified, the FSEIR was
changed to remove those two components of Mitigation Measure BIO-17a that were associated with that
recovery cost estimate. Another component of the suite from the 2014 PEIR, described as “Other
Conservation Measures Identified in the Future” was also eliminated in the FSEIR as it would only apply
in the long term, beyond 2018. The remaining options under Mitigation Measure BIO-17a would now
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require contributions to regional conservation of raptor habitat by funding conservation easements within
the APWRA or its bordering eco-region if approved by the County, held by an organization dedicated to
managing conservation lands, based on a well-reasoned REA approved by the USFWS and the County,
and according to a specific timetable, would remain as a strategy acceptable by the County to mitigate
impacts on raptors. The impacts would not be reduced to less than significant levels, however. These
changes would maintain the intent of Mitigation Measure BIO-17a to provide options for the applicant to
diversify its mitigation program as defined in the 2013 EIR, which was limited to retrofitting power poles.

Major Comments and Master Responses. The County received nine letters of comment and some verbal
comments at the public hearing. The majority of the comments fell into a limited number of common
themes, for which the County prepared Master Responses, as summarized below.

o  Fatality Calculation and Use of MW-Years. Several commenters, including members of the APWRA
Scientific Review Committee, stated that it appeared that fatalities were being calculated on the basis
of only a portion (0.708) of a “MW-year” as defined in the annual APWRA-~wide Monitoring Reports
to reflect the winter season shutdown, and that no such “subtraction” should have been applied. The
County responds in the FSEIR that no such subtraction occurred, and that all of the comparisons of
the proposed project with the existing CUPs, or with the prior baseline of phased decommissioning,
all account for the seasonal shutdown. Simply stated, each scenario is measured on the basis of the
cumulative total MWs of installed capacity operating or permitted to operate between October 1,
2013 and October 31, 2018, and as such are “scored” by the same metric.

Although there was a bias in estimating impacts of the 2013 proposal for operations without a
seasonal shutdown, due to the likelihood of substantially higher fatality rates during the peak winter
migration season, this is a separate issue, and none of the scenarios under consideration at the present
time involve operations during the winter season shutdown.

e Baseline for Analysis. Some commenters believed the impacts of the current project proposal should
be measured on the basis of the current CUPs that disallow any operations after October 31, 2015, in
order to show the project’s levels of avian mortality in sharp contrast to conditions with no AWI-
turbine operational related impacts. The response indicated that the County retained the use of the
same baseline as used in the 2013 FEIR, of continued operations with phased decommissioning
through 2018, because of the need (as described above as well) for comparing each scenario on the
same metric.

o Asset Exchange and Reduction of HRTs. Some commenters questioned if the description of the asset
exchange and the resulting modest reduction in the number of operating HRTs (high-risk turbines) in
the APWRA at large, and modestly lower MWs of operating capacity were intended as a mitigation
measures or in other ways give ‘credit’ to the asset exchange and the project in general. The response
in the FSEIR makes it clear that neither the asset exchange or reduction of HRTs are treated as
mitigation measures, though it is recognized that it will help facilitate repowering of the APWRA on
those parcels south of I-580 that AWI will exchange or trade ‘away’ for assets north of [-580, where
repowering will occur somewhat later, after 2015.

It was clarified in the FSEIR that the asset exchange is ot an actual component of the project but
merely a likely means of ‘disentangling’ assets in the APWRA that have historically over-lapped.

o Inadequacy of Mitigation Measures. Numerous commenters expressed concerns that the mitigation
measures identified lacked certainty of implementation, such as that Mitigation Measure BIO-17a was
an option rather than a requirement. Additionally, the details and number of power pole retrofits to be
required under Mitigation Measure BIO-17 were not sufficiently clear to some commenters. The
FSEIR responses to these issues consists of clarifications that the Measures are required, and
reassurances that the suite of optional and supplemental measures available under Mitigation Measure
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BIO-17a can be implemented effectively. The FSEIR response cites Table 3-3 as the basis for
estimating total golden cagle fatalities attributable to the operations between 2016 and 2018 and the
determination that retrofitting 322 power poles would be sufficient mitigation. The basis on which
the retrofit of 322 power poles was determined is discussed separately below (see Power Pole
Retrofits Under Mitigation Measure BIO-17).

The FSEIR also provided for changes to Mitigation Measure BIO-17a to eliminate the reliance on a
disavowed estimate of the cost of an individual raptor recovery ($580). Two of the five options that
were considered to be reliant on the 2014 Program EIR-based dollar amount of $580 were deleted
from Mitigations Measure 17a, as well as the general and long-term-oriented “Other Conservation
Measures Identified in the Future.”

o  Cumulative Impacts on Avian Populations. A few comments, including some from the SRC, asked
why the DSEIR did not evaluate in broader terms the deaths of avian predators on local or regional
breeding, wintering and migratory populations, or other cumulative impacts. The FSEIR response
acknowledged the cumulative impact but noted that as a Supplement to the 2013 FEIR, it would be
inappropriate for the SEIR to add a new or expanded scope of assessment or methodology to define
new impacts. The response also states that Mitigation Measures B1O-16, -17, and 17a are all intended
to address cumulative impacts on all bird species, and that BIO-17a enables the wider ecological
issues to be addressed through an REA to provide landscape-scale analysis and subsequent compen-
sation and conservation strategies. Lastly, the FSEIR indicates that the cumulative impacts of other
wind and energy projects in the APWRA were considered in the 2013 FEIR, and that the impacts of
the project were categorized as cumulatively significant and unavoidable.

e Current Monitoring Data. Some commenters requested that the SEIR incorporate the latest Avian
Monitoring Reports to estimate APWRA-wide avian mortality rates, to include bird years 2011 and
2012. The FSEIR responded that for consistency between the 2013 FEIR and the SEIR, the 2008-
2010 mortality rates should be used as the basis for consistent analysis of avian impacts between the
2013 project and the current proposal. However, mortality rates from the later Monitoring Reports
were included in the FSEIR in Table 3-5, to provide the range of estimated fatalities from the
different mortality rates. Most importantly, the mortality rates for golden eagles including the later
years were within the range established by the earlier years (0.085 for the period 2005 to 2010, and
0.061 for the years 2008 to 2010). As such, the use of later Avian Monitoring Report data did not
substantially change the estimated range of projected fatalities. Nevertheless, and in consideration of
the entire record, staff recommends that the mortality rates from later periods be included and that the
response should be deemed to be revised accordingly in the resolution to certify the SEIR and in the
Findings of Significant Impacts.

e  Overriding Considerations. Several commenters asserted that the SEIR does not contain the back-
ground information necessary to support a Statement of Overriding Considerations, needed for project
approval. The FSEIR response notes the comments, but characterizes them as primarily directed at
the merits of the project itself rather than the adequacy of the DSEIR analysis. In addition, while the
SEIR describes some of the intended benefits of the project (page 23, Section 2.3, Project Need and
Objectives), which may contribute to the content of the Statement of Overriding Considerations, the
Statement does not normally rely solely on the analysis in an EIR, and the FSEIR response notes that
it may be based on information from the 2013 FEIR, the SEIR, or other information in the record. The
FSEIR response acknowledges that the current project, substantially the same as Alternative 3 as
described in the 2013 FEIR, was deemed infeasible in 2013, but concludes that the FSEIR is only
intended to inform the County’s decision makers and the public about the potential environmental
effects of the CUP modification currently proposed by the applicant.
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Power Pole Retrofits Under Mitigation Measure BIO-17. Mitigation Measure BIO-17 as defined in the
FSEIR is intended to provide for 29 power pole retrofits per projected golden eagle fatality, consistent
with the 2013 FEIR. The following discussion is intended to provide some clarification with respect to
statements in the DSEIR regarding Mitigation Measure 17 as describedin the FSEIR. Firstly, the DSEIR
and FSEIR state, on pages 37-8:

The proposed project with implementation of mitigation measure BIO-16, (together identified as Alter-
native 1 in the analysis of project alternatives) is projected to result in the fatality of approximately one
eagle (cumulatively, and statistically, 0.7—1.0) when compared to the existing avian baseline condition
(the No Project Alternative) (2013 FEIR Table 3.2-5).

This statement was directly copied from the 2013 FEIR description of Mitigation Measure BIO-17, and
thus only applies to the 2013 proposed project, not the current 2014 proposal. However, revisions to the
text in the FSEIR clarify that “this mitigation addresses the impacts of the 2013 project proposal (with
Mitigation Measure BIO-16), which is approximately one additional eagle fatality.” The FSEIR also adds
text explaining the basis for calculating the one additional eagle fatality, and that the currently proposed
project (2014) would have a notably greater number of projected eagle fatalities — 11.1 — requiring 322
power pole retrofits.

As reported in Table 3-3 (and duplicated as Table ES-1), on the basis of the 2008-2010 Bird Year Adjust-
ed Fatality Rates, the current project would result in 3.7 annual estimated fatalities, or 11.1 estimated
fatalities over the three-year period 2016-2018. The total estimated fatalities for the period 2013 to 2018
was 19, all of which data is derived from Tables 3-1 and 3-2, using the average fatality rates from the
2008-2010 bird years (i.e., 0.061 x 60.8 MW of operating capacity per year = 3.7; or for the whole period..
2013 t0 2018, 0.061 x 311.0 MW of cumulative operating capacity = 19). However, to clarify, the
projected 19 fatalities represent a “gross” number, including the number of fatalities anticipated to occur
in the same period under the existing CUPs — 7.9 (statistically), a difference of 11.1 fatalities — the same
as the three-year total in Table 3-3." It should be emphasized again that these results are based on the
2008-2010 fatality rates, which had special merit in the 2013 FEIR, in that they represented the years in
which the winter seasonal shutdown was fully in effect, whereas it was only partly implemented in the
years 2005 to 2007.

The Executive Summary of the FSEIR, which was intended to summarize the content of the text body
(Chapters 1.0 to 3.0) of the FSEIR, also contains a statement (page 5) clarified below the subject excerpt:

Use of power poles for the mitigation of all estimated golden eagle fatalities projected to result from
the current proposal to operate through 2018 — a range of 19.0 to 26.4 such fatalities between 2013 and
2018 [2013 FEIR, Table 4-2, Adjusted Species Fatality Rates for Each Alternative, Based on an
Average Fatality Rate (Fatdlities per Megawatt per Year) would require the retrofitting of between
551 and 722 power poles, including at least 322 poles during the proposed three-year CUP extension.”

Although the range of 19 to 26.4 fatalities is represented in Table 4-2 of the 2013 FEIR, it also represents
the “gross” number of fatalities projected from 2013 to 2018 and includes fatalities that would occur
otherwise under the prior existing CUPs as they had been approved in 2005, between October 1 of 2013
and October 31, 2018. As such, the last portion of this statement could be rephrased to say “could require
the retrofitting of between 551 and 722 power poles due to the “gross” number of projected avian
fatalities, but based on the “net” increase in projected fatalities, compared to conditions without the 2013
permit modifications, only a minimuni of 322 pole retrofits would be required during the proposed three-
year CUP extension.” However, the FSEIR Executive Summary correctly concludes that AWI will
retrofit 322 utility poles as mitigation for the currently proposed (2014) project.

FEBRUARY 2, 2015 EAST BZA STAFF REPORT Altamont Winds, Inc.
PLN2014-00028 Page 8 CUP Modifications — Extension to 2018



Table 3-1 in the DSEIR also included fatality rates based on Avian Monitoring Reports from the period
2005 to 2010, and 2005 to 2011, and in response to some comments received on the DSEIR, Table 3-1
was supplemented with the fatality rates from 2005 to 2012. Table 3-5 was also amended to show
average fatality rates for the period 2008 to 2012, which the County recognizes as having the greatest
number of years (i.e., more supporting data) during which time the winter season shutdown was in full
effect. However, some minor formatting and typographic corrections to Table 3-5 as revised for the
FSEIR are necessary, as shown below with changes underlined, and with some additional explanatory
footnotes.

TABLE 3-5 COMPARISON OF ADJUSTED SPECIES FATALITY TOTALS OF FOUR FOCAL
(UPDATED) SPECIES, BASED ON AN AVERAGE FATALITY RATE (FATALITIES PER
MEGAWATT PER YEAR)

Burrowing Owl 0.721/0.425/0.78/0.70/0.52 82.1-150.6 49.5-90.9 132.2-242.6 77.5-142.3

Golden Eagle 0.085/0.061/0.08/0.081/0.075 11.7-164 7.1-9.9 19-26.4 11.1-15.5
Red-Tailed Hawk  0.449/0.286/0.44/0.411/0.35  55.2-86.7 33.3-52.3 88.9-139.6 52.2-81.9
Notes:

This column of data is an remnant of Table 3.2-5 in the 2013 FEIR which represents the 2013 proposal to eliminate
seasonal shutdowns; the results were also determined to be biased low in the 2013 FEIR.

2 These baseline conditions represent the 2005 CUPs with phased decommissioning through 2018.

® Alternative 3 is identical to the current 2014 project proposal, for the purposes of this table.

4 These results represent the increment of additional focal species fatalities attributed to the 2014 project proposal,
based on the lowest and highest fatality rates in the 2nd column and the increment in cumulative MWs for the
period 2016-2018.

It should be noted that the updated mortality rates for golden eagle in the various periods (2005 to 2011,
2005 to 2012, and 2008 to 2012), all fell within the lowest and highest mortality rates previously used in
the 2013 FEIR (0.061 to 0.085 eagle fatalities per MW per year). If the lowest and highest fatality rates
are considered, the potential increment of additional eagle fatalities for the three-year period 2016 to
2018, as shown in the last column of Table 3-5, would range between 11.1 and 15.5 (respectively using
the fatality rates from 2008 to 2010, and 2005 to 2010).

Although using different fatality rates would result in different total projected fatalities, the FSEIR used
the rate of 0.061 eagle fatalities per MW per year, based on the 2008 to 2010 period as the “final” rate and
interpreted it to be consistent with the 2013 FEIR. Most importantly, as discussed above, based on the
three years of operating capacity between 2016 and 2018 (182.4 MWs) the current project would result in
11.1 golden eagle fatalities, and require 322 power pole retrofits to mitigate the project’s impacts under
Mitigation Measure BIO-17. Master Response 6 of the FSEIR states that “For consistency between the
2013 FEIR and the DSEIR, the 2008-2010 fatality rates should be used as the basis for comparing avian
impact analysis.” In this case, the DSEIR and FSEIR used the lowest result (11.1) and not the highest
result (15.5). It is common practice in CEQA and the policy of the County to base its identification of
required mitigation measures on the worst-case condition, which in this case is a potential result of 15.5
(statistical) eagle fatalities, for which, based on the rate of 29 power pole retrofits per potential fatality,
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would require 450 power pole retrofits, not 322. However, the County considers the highest rate of eagle
mortality, 0.085 per MW per year, based on the years 2005 to 2010, to be the least representative of
current conditions, because half of the years on which it is based did not include the fully implemented
winter season shutdown. Based on comments received on the DSEIR, it appears that the rate based on the
years from 2008 to 2012, as noted above, represent the largest number of years (i.e., more supporting
data) during which time the winter season shutdown was in effect. It should also be recognized that the
2013 FEIR used a worst-case result to determine that the net increase in fatalities from approval of the
2013 project was 1.0, rather than the least-case result of “0.7”, based on the 2008 to 2010 mortality rates.

Alternatively, using the updated average golden eagle mortality rate of 0.075 per MW per year from the
years 2008 to 2012, the result of operating a net additional 182.4 MW of installed capacity through 2018
would be 13.7 additional golden eagle fatalities, for which — assuming the use of Mitigation Measure
BIO-17 and power pole retrofits to exclusively mitigate for all raptor impacts, at the USFWS-sanctioned
rate of 29 power pole retrofits per projected golden eagle fatality, the applicant would have to retrofit a
minimum of 397 power poles. This number represents a smaller amount than the range indicated in the
Executive Summary of 551 to 722, is based on a rate reported in the FSEIR (Table 3-5), falls within the
range of projected fatalities for the project, is considered to be supported by the FSEIR and would be
acceptable to the County as mitigation. More importantly, it is based on a total of five years of monitoring
during the current regime of 3% months of winter season shutdown, and may be a more reliable and
authentic mortality rate available at this time.

Combining Mitigation Measures BIO-17 and BIO-17a. Because the SEIR provides for some or all of the
impacts to be mitigated through Mitigation Measure BIO-17a, the applicant may choose to combine
power pole retrofits with some of the options identified with BIO-17a. For example, the applicant may
retrofit 200 power poles under BIO-17, and under BIO-17a, provide for mitigation of the full range of
special status species through contributions to conservation strategies during the four-year remaining life
of the CUPs as modified.

Other Concerns. In response to a specific comment in response to the Notice of Preparation from a
resident on Dyer Road, regarding the appearance of oil or other lubricants being released from leaking
turbine generators or other equipment, including along the turbine blades, the DSEIR and FSEIR
provided information on the potential of a significant leak of hazardous materials into the environment.
As discussed in the prior staff report for the Public Hearing, the DSEIR determined that the impacts were
less than significant and did not warrant the requirement for any mitigation measures; no different
findings were made for the FSEIR. After the close of the comment period, the Dyer Road resident, Bob
Cooper, submifted an e-mail to County staff reporting on a site tour on January 20, 2015, in which he
indicated he was satisfied that what he believed was leaking oil was in fact rust stains, and that
maintenance of the turbines was adequate. The e-mail is included in the FSEIR (Appendix B), but as it
was received late, was not responded to directly in the FSEIR, nor did it require a response or change any
determination in the FSEIR.

GENERAL/NON-CEQA-RELATED COMMENTS ON THE PROJECT

Many comments received on the DSEIR expressed strongly negative opinions regarding the merits of the
project, that were not appropriate to be addressed in the FSEIR. Comments from the U.S. Fish and Wild-
life Service (USFWS), the California Department of Justice/Office of the Attorney General, the East Bay
Regional Park District (EBRPD), Audubon California (Audubon), and Save Mount Diablo (SMD), may
be summarized as follows.

e The USFWS noted that approximately 31 golden eagle fatalities were recorded at AWI facilities in
the APWRA since late 2009, when eagle take permit regulations were first promulgated, but without
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the benefit of any permit. Additionally, the Service stated that in spite of their encouragement of
AWI to apply for such a permit, and indications by AWI of their intent to apply, the Service has not
received a permit application from AWI or taken other steps to reduce its impacts on the species
protected by the Migratory Bird Treaty Act (MBTA) or the Bald and Golden Eagle Protection Act
(BGEPA). It was also noted that the golden eagle and other special-status species deaths attributable
to AWI operations represent violations of the MBTA and BGEPA, and though enforcement has been
withheld for those wind energy companies actively engaged in repowering, AWI is not doing so, and
for this reason the Service recommended that the County deny the permit modifications.

AWI provided the County with a letter response to the DSEIR comment letter from USFWS, and it is
attached to this staff report.

e The Attorney General opened its letter with opposition to the permit modifications on the grounds
that it would “create serious inequities for other turbine operators and will undercut current efforts to
repower” the APWRA, and that the DSEIR does not provide substantial evidence to support the
required statement of overriding considerations and is otherwise legally inadequate. Primarily, the
AG’s office considers repowering to be the more feasible alternative to lessen the significant environ-
mental impacts of the project, and cited case law wherein a lead agency was found to have abused its
discretion where the record did not support the finding that other less damaging alternatives were
infeasible. It points out that the current record of evidence shows that Alameda County has already
made a determination that repowering the APWRA with new turbines is a feasible alternative. The
letter closes with a recommendation to the County to not certify the SEIR, and to deny the request.

e The EBRPD expressed its opinion that the finding made in 2013 that Alternative 3 (addressed in the
prior 2013 FEIR and roughly the same as the current project proposal) would “very substantially
increase the avian mortality impacts compared to the project and all other alternatives... [and] is
considered infeasible” would be unchanged, and should continue to be found to be infeasible. The
District does not explicitly state that it opposes the permit modifications, but more simply states that
the permit extensions would delay repowering — and continue what it considers visual effects that
would otherwise be removed.

e Audubon California’s letter begins with an observation that the County previously determined in
2013 that the extension of operations to 2018 were “infeasible” and that removal of the existing
turbines after 2016 would be the best means of promoting repowering of the APWRA at large. Most
of the comments address the DSEIR and CEQA issues, but others express the opinion that AWT
would be given an unfair competitive advantage over other wind energy companies in the APWRA
that are pursuing repowering, that the County would be complicit in the killing of golden cagles and
other protected species by approving the extension, and as the project would delay repowering and
result in higher levels of avian mortality, it should be denied.

e Save Mount Diablo expressed its opposition to the project due to the increases in avian mortality, but
primarily addressed its remarks to the DSEIR.

PLANNING CONSIDERATIONS

Planning staff have carefully considered the current project proposal, the FSEIR analysis, the comments
from the public, private organizations and government agencies, and support approval of the project in
part, with limits on the scale of the permitted operations, additional conditions of approval and related
requirements for implementation of the identified Mitigation Measures BIO-16, BIO-17 and BIO-17a.
The Board of Zoning Adjustments may choose to approve the project application as proposed with no
changes, or it may choose to deny the request. Under the existing CUPs approved in 2013 (Condition 5,
Expiration), the applicant has no express or implied right to operate existing turbines under these Permits
after October 31, 2015. The Board may consider the assertion by the applicant that in order for it to
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develop its repowering program for its turbines and prevent closure of the company, it must continue
operations in a financially feasible manner beyond 2015, and thereby approve the project as proposed.
County staff recognize that there are certain overriding considerations, as described in Exhibit C to the
draft Resolution, related to local jobs and renewable energy. Alternatively, the Board may consider
Planning staff’s following recommendations.

Firstly, with respect to the primary request to operate the full 828-turbine, 85.8 MW wind farm for the
three years between February 15, 2016 and October 31, 2018, for a cumulative three-year installed
capacity of 182.4 MWs, County staff recommend that the use permits be extended but to allow no more
than one-half of the MWs to be operated within that period, which may be either operated fully until June
22,2017 (i.e., a total of 12-% months out of the applicant’s requested extension to allow 25-%%2 months of
operation, with winter season shutdown as provided by Mitigation Measure 16), at 50% capacity for all
three years through October 31, 2018, or in other stages such that the three-year installed or operating
capacity of AWT’s entire windfarm operations, with or without an asset exchange, may not be greater than
91.2 MWs, or one-half of 182.4 MWs. The result of such a reduction in MWs would proportionally
reduce the number of golden eagle, other raptors and avian species fatalities. The East County Board of
Zoning Adjustments may specify that the CUPs will expire on June 22, 2017, or another later date if the
applicant requests to operate fewer turbines over a longer period of time.

Planning staff consider this reduced level of operations to be somewhat comparable to, but notably more
liberal than reverting back to the original 2005 CUP conditions, in which only 15 percent of the turbines
were allowed to be operating between 2016 and 2018. It would provide for a total operational output in
MWs from October 2013 to October 2018 of 220.0 MW, when compared to the other alternatives
considered in the 2013 FEIR and as represented in Table 3-2 of the FSEIR (page 33). It is moderately
more MWs of allowed output than Alternative 2 considered in the 2013 FEIR (30.5 more MW, compared
to 189.5 under Alternative 2, which provided for cessation of operations after October 31, 2016).

Secondly, staff believes the applicant should be required to shutdown all turbine sites it currently operates
or could operate after the asset exchange, with an HRT rating of 8.5 or greater. The elimination of
hazardous-rated turbines (HRTSs) has been shown by the preponderance of evidence over many years to
reduce the number of avian fatalities, and has been part of the conditions of approval in various forms for
the CUPs since 2005.

Thirdly, in order to assure the applicant honors its statements that it is taking all possible steps to engage
in repowering of its APWRA assets except under specific conditions that it contends are outside of its
control, the applicant should be required to submit a report semi-annually (twice yearly) to the Board of
Zoning Adjustments describing, relative to each of the potential obstacles to repowering outlined as
“Circumstances Outside of AWD’s Control” in the FSEIR (page 25).

Fourthly, the Board should agree on a fatality rate to be used for projecting the total number of golden
eagle fatalities anticipated to result from the project, from among the three principal options: a) 0.061
based on the monitoring years 2008-2010; b) 0.071 based on monitoring years 2008-2012; or ¢) 0.085
using monitoring years 2005-2010. The fatality rate will then be used to determine the number of power
pole retrofits to be required under Mitigation Measure BIO-17 (and as adjusted by half, assuming the first
recommendation above is required).

Finally, unless the applicant chooses to apply for an eagle take permit as described in Mitigation Measure
BIO-17a (and submits a complete draft Eagle Conservation Plan and meets other USFWS requirements
for an ETP) within six months of approval of the CUP modifications, the applicant should make a deposit
of adequate trust funds prior to the start of each operational year (February 15™ of each year, starting in
2016) that are dedicated to implementing Mitigation Measure BIO-17 and/or BIO-17a. Such deposits for
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the use of power pole retrofits, or contributions to regional conservation of raptor habitat could be
adjusted at the end of each operational year (2016 to 2018) based on actual expenditures and power pole
retrofits completed, subject to approval by a Technical Advisory Committee (TAC) as will be structured
under the APWRA Repowering Program EIR.

The above recommendations have been incorporated into the draft Resolution to approve the proposed
project (attached), as revisions to the Avian Wildlife Protection Program & Schedule (AWPPS) compo-
nent of the existing CUPs. A separate draft Resolution is also attached for certification of the FSEIR.
Together with the draft Resolution to approve the project, three Exhibits are also provided, including:
Exhibit A, Findings of Significant Impacts; Exhibit B, Statement of Overriding Considerations; and
Exhibit C, the Mitigation Monitoring and Reporting Program. Although the FSEIR indicates that the
identified mitigation measures would reduce the impacts on avian species, they would not eliminate the
effects or reduce the impact to a level that is less than significant, and the impacts would remain signi-
ficant and unavoidable. The purpose of the Exhibits, which are referred to in the draft Resolution for the
project, is to support the decision of the Board to approve the project and comply with CEQA require-
ments.

Recommendation: The Board of Zoning Adjustments should receive a staff presentation, take public
comment on the FSEIR and on the subject application, review the draft resolutions and exhibits, including
the Mitigation Monitoring and Reporting Program (MMRPs) for the project, certify the Final SEIR by
adoption of a draft Resolution for the purpose of CEQA, and approve the proposed CUP modifications
(PLN2014-00028) by adoption of the second Resolution and proposed conditions.

Staff Planner: Andrew Young, Planner II1
Reviewed By: Sandra Rivera, Assistant Planning Director
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RESOLUTION NO. Z-15-YY OF
THE EAST COUNTY BOARD OF ZONING ADJUSTMENTS
ADOPTED AT THE HEARING OF FEBRUARY 2, 2015
CONCERNING PLN2014-00028

CERTIFYING SUPPLEMENTAL ENVIRONMENTAL IMPACT REPORT

WHEREAS, ALTAMONT WINDS INC. and WINDWORKS INC. (AWI) have
filed an application (PLN2014-00028) to modify and extend 16 Conditional Use Permits (CUPs)
applicable to AWI’s windfarm operations in the Altamont Pass Wind Resources Area (APWRA)
of Alameda County; and

WHEREAS, AWT’s application proposes modifications to 14 CUPs approved by
Resolution R-2005-453 of the Alameda County Board of Supervisors, and 2 CUPs by
Resolutions Z-06-03 and Z-06-04 of the East County Board of Zoning Adjustments (EBZA or
Board), which 16 permits were in turn modified by EBZA Resolution No. Z-13-36, for the
maintenance and continued operations of existing wind turbines, said Conditional Use Permits
identified as follows:

C-8036, Altamont Infrastructure Company/Frick & Costa, APN: 099B-5680-015-00;

C-8037, Altamont Infrastructure Company/Pombo, APNs: 099B-6300-002-01, 099B 6300-002-
02, 099B-6325-002-03, 099B-6325-002-04 and 099B-6425-001-06;

C-8134, Altamont Infrastructure Company/Rooney, APN: 099B-6125-002-00;

C-8137, Altamont Infrastructure Company/Mulqueeney,. APNs: 099A-1800-002-03, 99A-1800-
002-04, 99B-7890-002-04, 99B-7890-002-05, 99B-7900-001-05, 99B 7900-001-07, 99B-7910-
001-01, 99B 7925-002-04, 99B-7925-002-05, 99B 7975-001-00, 99B-7980-001-00, 99B 7985-
001-03, 99B-7985-001-04, 99B 7985-001-05, 99B-7985-001-06 and 99B 8050-001-00;

C-8191, WindWorks Inc./Mulqueeney, APN: 099B-7910-001-01;

C-8216, WindWorks Inc./Alameda County Waste Management Authority, APN: 099A-1810-
001-00; : :

C-8232, Altamont Infrastructure Company/Guichard (formerly Egan), APN: 099B 6125-003-00;
C-8233, Altamont Infrast;‘ucture Company/Elliott, APN: 099B-6125-004-00;

C-8235, Altamont Infrastructure Company/Corbett, APNs: 099A-1785-001-14 and 099B-5650-
001-04;

C-8236, Altamont Infrastructure Company/Dunton, APN: 099B-5680-001-00;

C-8237, Altamont Infrastructure Company/DeVincenzi (formerly Valhalla Enterprises), APNs:
099B 5610 001-00 and 099B-6075-003-00;

C 8238, Altamont Infrastructure Company/Ralph Properties II, APNs: 099B 7375 001-07, 099B-
7300-001-05 and 099B-6325-001-03;

C-8241, Altamont Infrastructure Company/Walker Family Trust, APNs: 099B 6100 002-10,
099B-6100-002-11, 099B-6100-003-10, 099B 6100 003 11, and 099B-6100-003-15;
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C-8242, Altamont Infrastructure Company/Marie Gomes Farms, APNs: 099B 6150 002-07,
099B-6150-003-00 and 099B-6150-004-10;

C-8243, Altamont Infrastructure Co./Alameda County Waste Management Authority: APNs:
099A-1770-002-01, 099A-1770-002-02, 099A-1770-002-03, 099A-1780-001-04, 099A-1790-
003-00 and 099A-1810-001-00; and

C-8244, Altamont Infrastructure Company/Marie Gomes Farms, APNs: 099A-1795-001-00,
099A-1790-002-00 and 099B-6425-002-03.

WHEREAS, on September 22, 2005 the Alameda County Board of Supervisors
approved Resolution Number R-2005-453 to conditionally approve a total of 29 CUPs for the
maintenance and continued operations of existing wind turbines, including one permit held by
WindWorks, Inc. (as an operating partner of Altamont Winds, Inc.) (C-8191), and 13 permits
held by Altamont Infrastructure Company LLC (a management company which does not own
individual turbines) on behalf of AWI and three other companies (SeaWest Power Resources,
LLC, now Ogin; Altamont Power, LLC, a subsidiary of FPL Group, Inc., now NextEra Energy
Resources; and enXco., Inc., now EDF Renewable Energy, collectively the Wind Power Com-
panies) that own turbines (or “beneficially own™), thereby approving with findings included that
the CUPs, including those CUPs listed above, were exempt from the California Environmental
Quality Act (CEQA); and

WHEREAS, on January 12, 2006 the EBZA adopted Resolutions Z-06-03 and Z-
06-04, respectively approving two CUPs to allow continued operation of existing turbines by
WindWorks, Inc. (C-8216), and Altamont Infrastructure Company LLC (C-8243) on separate
sites in the APWRA, said use permits having not been included in Resolution R-2005-453, but
made subject to the same conditions therein by Resolutions Z-06-03 and Z-06-04; and

WHEREAS, Condition 8 of Resolution R-2005-453, Resolution Z-06-03 and
Resolution Z-06-04 each require the permittee sponsor the preparation of an Environmental
Impact Report (EIR) for the purpose of evaluating the environmental impacts of a repowering/
turbine replacement program and the continued operation of existing turbine facilities (and
progressive removal under the repowering program) through the remaining life of the CUPs; and

"WHEREAS, on January 11, 2007 the Alameda County Board of Supervisors
adopted Resolution R-2007-111, which authorized the County’s participation in a Settlement
Agreement with three Settling Companies and amended the CUPs by replacing Exhibit G (Avian
Wildlife Protection Program and Schedule) of the prior Resolution R-2005-453, with Exhibit
G-1 for the turbines beneficially owned by the Settling Companies, and Exhibit G-2 for turbines
beneficially owned by the Non-Settling Company (AWI), Exhibit G-2 being essentially identical
to the original Exhibit G; and

WHEREAS, AWI applied in 2011 to modify the 16 CUPs applicable to its
operations by eliminating certain requirements of Exhibit G-2 of Resolution R-2007-111 for the -
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remaining life of the permit (years six through eight and years nine through thirteen, or, October
2010 to September 2018) and requiring termination of the CUPs on December 31, 2015, and
specifically requesting the following modifications:

a) Eliminate the requirement for the annual 3%2-month winter season shutdown, from
November 1 of each year to the following February 15;

b) Eliminate the requirement for repowering or permanent shutdown of an additional
twenty-five (25) percent of currently operating turbines (10 percent of its turbines
having been permanently shut down by September of 2009);

¢) Replace the requirement to repower or permanently shut down an additional fifty (50)
percent of operating turbines by March 2018 with a requirement that 100 percent of
all originally approved turbines be permanently shut down on December 31, 2015;
and

d) Add a requirement that the County consider the human health, wildlife and climate
benefits of wind power generated in the APWRA when making regulatory and use
permit decisions; and

WHEREAS, the Alameda County Planning Department as the lead agency for
consideration of said application to modify the CUPs determined that the proposed modifications
would result in potentially significant adverse environmental impacts, and that under Condition 8
of the applicable CUPs that AWI is required to sponsor the preparation of an EIR, and therefore
required AWI to fund the preparation of an EIR to evaluate the proposed modifications, the
ongoing operation of the turbines through the life of the CUPs (expiring on September 22, 2018),
and decommissioning activities associated with the required removals of turbines and related
infrastructure; and

WHEREAS, the Alameda County Planning Department as the lead agency
pursuant to CEQA prepared an EIR evaluating the proposed modifications, which EIR was
certified by the EBZA on July 18, 2013 by Resolution Z-13-35; and

WHEREAS, the EBZA approved, in part, the requested modifications in
Resolution Z-13-36, approving the removal of phased decommissioning requirement, retaining

the winter seasonal shutdown requirement, and moving the expiration date of the permits from
September 2018 to October 2015; and

WHEREAS, the EBZA’s decision to certify the 2013 EIR and to approve the
modifications as specified was not appealed to the Alameda County Board of Supervisors or
otherwise challenged or appealed; and

WHEREAS, in January 2014, AWI submitted an application to extend the
permits previously modified by Resolution Z-13-36, specifically, requesting that the expiration
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date be changed from October 2015 to October 2018 on the condition that AWI demonstrate its
efforts to repower with proposed progress milestones; and

WHEREAS, the Planning Department, as lead agency pursuant to CEQA,
determined that the proposed project changes would likely increase the severity of impacts
identified in the 2013 EIR, in particular, that an additional 3 years of operation without the
former condition of phased decommissioning would cause substantial increases in projected
avian mortality; and

WHEREAS, the Planning Department determined that a Supplement to the 2013
EIR should be prepared to address important revisions that would need to be made to the 2013
EIR to address the proposed project changes, in particular, to provide more detailed analysis of
the scenario presented as Alternative 3 in the 2013 EIR, which addressed operations to 2018; and

WHEREAS, a Notice of Preparation (NOP) of a Draft Supplemental
Environmental Impact Report (Draft SEIR) was issued on September 15, 2014, soliciting public
input regarding the environmental analysis of the project (the proposed permit modifications)
and comment letters were received thereafter regarding the scope of the Draft SEIR; and

WHEREAS, the Draft SEIR was completed on November 18, 2014 and
identified significant and unavoidable adverse impacts on biological resources, in particular, an
increase in avian mortality; and

WHEREAS, a Notice of Availability (NOA) of the Draft SEIR was issued on
November 18, 2014 and copies of the Draft SEIR provided to the state Office of Planning and
Research — State Clearinghouse (SCH) for distribution to state Responsible Agencies, and was
also provided to other interested agencies, organizations and area property owners and residents
to solicit comment on the Draft SEIR during a 45-day comment period ending on January 2,
2015, which comment period was thereafter extended to January 12, 2015 at 5:00 p.m., and the
Draft SEIR was made available at the offices of the Alameda County Planning Department at
224 West Winton Avenue, Hayward, California, 94544, at a Planning Department branch office
at 3585 Greenville Road (Martinelli Center) Livermore, California, 94550, made available on the
Planning Department’s public website on November 18, 2014, and at the Livermore Public
Library, 1188 South Livermore Ave, Livermore, California, 94550; and

WHEREAS, a public hearing to. take verbal comment on the Draft SEIR was held
on December 18, 2014, at the hour of 1:30 p.m. at a meeting of the East County Board of Zoning
Adjustments in the City of Pleasanton Council Chambers, 200 Old Bernal Avenue, Pleasanton,
California, 94566; and

WHEREAS, in accordance with the CEQA Guidelines Section 15132 a Final
SEIR (Final SEIR) document was prepared which includes a full revision of the Draft SEIR, with
a markup version of the document as appendix for reference, all comments received on the Draft
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SEIR, a list of persons, organizations and agencies commenting on the Draft SEIR, and
responses to each comment, and said Final SEIR was provided on January 23, 2015 to the Office
of Planning and Research — State Clearinghouse for distribution to state Responsible Agencies,
and the Final SEIR was provided by the Planning Department to other interested agencies,
organizations and persons who commented on the Draft SEIR, and made available on the
County’s public website on January 23, 2015; and

WHEREAS, it satisfactorily appears from affidavits on file that proper notice of
said public hearing was given in all respects as required by law; and

WHEREAS, this Board, as the decision making-body for the proposed permit
modifications, did hold a public hearing regarding the Final SEIR at the hour of 1:30 p.m. on
Monday, February 2, 2015 in the City of Pleasanton Council Chambers, 200 Old Bernal Avenue,
Pleasanton, California; and

WHEREAS, the Final SEIR did not identify any significant new information as
defined in CEQA Guidelines 15088.5 requiring recirculation of the Final SEIR; and

WHEREAS, the Planning Department submitted a Staff Report to the Board
summarizing the facts and circumstances of the proposed permit modifications and the
preparation of the SEIR in compliance with Sections 15089 and 15132 of the CEQA Guidelines,
and asserts that the Final SEIR has been completed in compliance with CEQA, and that the

impact of the project on protected avian wildlife species will remain significant and unavoidable,

or in the case of cumulative impacts, cumulatively considerable; and

NOW, THEREFORE, BE IT RESOLVED that this Board certifies that the
Final SEIR for the proposed modifications to the 16 Conditional Use Permits identified above
has been completed in compliance with CEQA; and

BE IT FURTHER RESOLVED as follows:

1. The Board certifies that it has been presented with all of the information described in

the above recitals and has reviewed and considered this information, the 2013 EIRand

the Final SEIR prior to adopting this Resolution and considering approval of the
project.

2. The Board certifies that the above recitals and the Final SEIR are true and correct.

3. The Board certifies that the Final SEIR reflects the County’s independent judgment
and analysis. ‘

4. Notice of the Board’s hearings on the Draft and Final SEIRs has been given as
required by law and the actions were conducted pursuant to the Planning and Zoning
Law, CEQA, the State CEQA Guidelines and the County’s CEQA Guidelines.
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The Board is a non-elected decision-making body within a local lead agency, and that
the certification of the Final SEIR may be appealed to the Alameda County Board of
Supervisors.

All individuals, groups and agencies desiring to comment were given adequate
opportunity to submit oral and written comments on the Draft SEIR and to the degree
permitted by the CEQA Guidelines also the Final EIR, which met or exceeded the
requirements of the Planning and Zoning Law and CEQA.

All comments submitted during the public review and comment period on the Draft
SEIR were responded to adequately in the Final SEIR.

No new comments or information has been submitted during or prior to the hearing
on the Final SEIR that would change the analysis or conclusions of the Final SEIR or
require recirculation of the Final SEIR.

EAST COUNTY BOARD OF ZONING ADJUSTMENTS
ALAMEDA COUNTY PLANNING DEPARTMENT



DRAFT RESOLUTION NO. Z-15-XX OF
THE EAST COUNTY BOARD OF ZONING ADJUSTMENTS
ADOPTED AT THE HEARING OF FEBRUARY 2, 2015
CONCERNING PLN2014-00028

WHEREAS, ALTAMONT WINDS INC. AND WINDWORKS INC. have filed
an application to extend 16 conditional use permits originally approved by Resolution R-2005-
453 of the Alameda County Board of Supervisors on September 22,-2005, and by Resolutions
Z-06-03 and Z-06-04 of the East County Board of Zoning Adjustments on January 12, 2006, and
as modified by the Board of Zoning Adjustments by Resolution Z-13-36 on July 18, 2013 for the
maintenance and continued operations of existing wind turbines in the Altamont Pass Wind
Resources Area (APWRA) of Alameda County, said Conditional Use Permits as follows:

C-8036, Altamont Infrastructure Company/Frick & Costa, APN: 099B-5680-015-00;

C-8037, Altamont Infrastructure Company/Pombo, APNs: 099B-6300-002-01, 099B 6300-002-
02, 099B-6325-002-03, 099B-6325-002-04 and 099B-6425-001-06;

C-8134, Altamont Infrastructure Company/Rooney, APN: 099B-6125-002-00;

C-8137, Altamont Infrastructure Company/Mulqueeney, APNs: 099A-1800-002-03, 99A-1800-
002-04, 99B-7890-002-04, 99B-7890-002-05, 99B-7900-001-05, 99B 7900-001-07, 99B-7910-
001-01, 99B 7925-002-04, 99B-7925-002-05, 99B 7975-001-00, 99B-7980-001-00, 99B 7985-
001-03, 99B-7985-001-04, 99B 7985-001-05, 99B-7985-001-06 and 99B 8050-001-00;

C-8191, WindWorks Inc./Mulqueeney, APN: 099B-7910-001-01;

C-8216, WindWorks Inc./Alameda County Waste Management Authority, APN: 099A-1810-
001-00;

C-8232, Altamont Infrastructure Company/Guichard (formerly Egan), APN: 099B 6125-003-00;
C-8233, Altamont Infrastructure Company/Elliott, APN: 099B-6125-004-00;

C-8235, Altamont Infrastructure Company/Corbett, APNs: 099A-1785-001-14 and 099B-5650-
001-04; -

C-8236, Altamont Infrastructure Company/Dunton, APN: 099B-5680-001-00;

'(C-8237, Altamont Infrastructure Company/DeVincenzi (formerly Valhalla Enterprises), APNs:
099B 5610 001-00 and 099B-6075-003-00;

C 8238, Altamont Infrastructure Company/Ralph Properties II, APNs: 099B 7375 001-07, 099B-
7300-001-05 and 099B-6325-001-03; .

C-8241, Altamont Infrastructure Company/Walker Family Trust, APNs: 099B 6100 002-10,
099B-6100-002-11, 099B-6100-003-10, 099B 6100 003 11, and 099B-6100-003-15;

C-8242, Altamont Infrastructure Company/Marie Gomes Fai‘ms, APNs: 099B 6150 002-07,
099B-6150-003-00 and 099B-6150-004-10;
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C-8243, Altamont Infrastructure Co./Alameda County Waste Management Authority: APNs:
099A-1770-002-01, 099A-1770-002-02, 099A-1770-002-03, 099A-1780-001-04, 099A-1790-
003-00 and 099A-1810-001-00; and

C-8244, Altamont Infrastructure Company/Marie Gomes Farms, APNs: 099A-1795-001-00,
099A-1790-002-00 and 099B-6425-002-03.

WHEREAS, on September 22, 2005 the Alameda County Board of Supervisors
approved Resolution Number R-2005-453, on appeal of the East County Board of Zoning
Adjustments decisions on November 13, 2003 and January 29, 2004 to conditionally approve a
total of 29 conditional use permits (CUPs) for the maintenance and continued operations of
existing wind turbines, including one permit (C-8191) held by WindWorks, Inc. (as an operating
partner of Altamont Winds, Inc.), thirteen (13) permits held by Altamont Infrastructure Company
LLC (a management company which does not own individual turbines) on behalf of Altamont
Winds, Inc. and three other companies (SeaWest Power Resources, LL.C, Altamont Power, LLC
{a subsidiary of FPL Group, Inc. and ESI Energy LLC} and enXco., Inc., collectively the Wind
Power Companies) that own turbines (or “beneficially own™), thereby approving with findings
included that the CUPs, including those CUPs listed above, were exempt from the California
Environmental Quality Act (CEQA), and with conditions modified from the original Board of
Zoning Adjustments decision, said Resolution and conditions are incorporated herein by
reference (hereinafter the “Permit Extensions™); and

WHEREAS, on January 12, 2006 the East County Board of Zoning Adjustments
adopted Resolutions Z-06-03 and Z-06-04, respectively approving two Conditional Use Permits,
C-8216 and C-8243, allowing continued operation of existing turbines by WindWorks, Inc.
(C-8216), and Altamont Infrastructure Company LLC (C-8243) on separate sites in the APWRA,
said use permits having not been included in Resolution R-2005-453, but made subject to the
same conditions therein by Resolutions Z-06-03 and Z-06-04; and

WHEREAS, Resolutions R-2005-453, Z-06-03 and Z-06-04, among other condi-
tions, established an Avian Wildlife Protection Program and Schedule (AWPPS, Condition 7),
with detailed requirements established in Exhibit G to reduce avian mortality by removing
turbines identified as hazardous to avian wildlife, removing derelict turbines, shutting down tur-
bines during winter months when bird use increases, and for the purpose of implementing the
repowering program, permanently removing 10% of the existing turbines by September 30,
2009, an additional 25% by September 30, 2013, an additional 50% of the original turbines by
September 30, 2015, and the remaining 15% of turbines by September 30, 2018; and

WHEREAS, Resolutions R-2005-453, Z-06-03 and 7Z-06-04 also required the
Permittee to sponsor preparation of an Environmental Impact Report (EIR) to evaluate the
environmental effects of the repowering program, the phased removal of turbines and existing
operations (Condition 8); and
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WHEREAS, in 2005 a coalition of five regional Audubon groups (Golden Gate
Audubon Society, Ohlone Audubon Society, Mount Diablo Audubon Society, Santa Clara
Valley Audubon Society and Marin Audubon Society, collectively Audubon) and CARE
petitioned the Alameda County Superior Court to set aside Resolutions R-2005-453, and
subsequently Z-06-03 and Z-06-04 on various grounds, including that such action violated the
County’s General Code and CEQA, whereupon Audubon, CARE, the County and the Wind
Power Companies agreed to participate in mediation and negotiations which led to a Settlement
Agreement among the petitioners, the County, and three companies (the “Settling Companies™)
that own turbines in the APWRA but not including Altamont Winds, Inc. (the “Non-Settling
Company”), with the objective of achieving a 50 percent reduction in the mortality rates of four
avian raptor species (American kestrel, burrowing owl, golden eagle and red-tailed hawk) by
November 1, 2009, adding a conservation planning component to the approved CUPs in consul-
tation with the California Department of Fish and Game (CDFG, recently renamed the
Department of Fish and Wildlife or CDFW) regarding such a component and enabling other
programs and contingency adaptive management measures; and

WHEREAS, on January 11, 2007 the Alameda County Board of Supervisors
adopted Resolution R-2007-111, which authorized the County’s participation in the Settlement
Agreement and amended the CUPs, thereby replacing Exhibit G (Avian Wildlife Protection
Program and Schedule) of the prior Resolution R-2005-453, with Exhibit G-2 for the turbines
beneficially owned by the Settling Companies (the “Applicable Turbines”), and Exhibit G-2 for
turbines beneficially owned by the Non-Settling Company (Altamont Winds, Inc.) which for all
intents and purposes was identical to the original Exhibit G, and made other changes to the
conditions of approval of the prior Resolutions for the Applicable Turbines of the Settling
Companies, including eliminating the requirement for an EIR to be prepared on the specified
schedule and certain requirements related to relocation of identified Tier 1 and Tier 2 hazardous
turbines; and

WHEREAS, Altamont Winds, Inc. applied in 2011 to modify its sixteen (16) use
permits by eliminating selected requirements of Exhibit G-2 of Resolution R-2007-111 for the
remaining life of the permit (years six through eight and years nine through thirteen: October
2010 to September 2018) and require termination of the CUPs on December 31, 2015, or more
specifically:

a) Eliminate the requirement for the annual 3%-month winter season shutdown, from
November 1 of each year to the following February 15;

b) Eliminate the requirement for repowering or permanent shutdown of an additional
twenty-five (25) percent of currently operating turbines (10 percent of its turbines
having been permanently shut down by September of 2009);

¢) Replace the requirement for repowering or permanent shutdown of an additional fifty
(50) percent of operating turbines by September 2015 with a requirement that 100
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percent of all originally approved turbines be permanently shut down on December
31, 2015; and

d) Add a requirement that the County consider the human health, wildlife and climate
benefits of wind power generated in the APWRA when making regulatory and use
permit decisions;

WHEREAS, the Planning Department determined that the proposed permit modi-
fications of 2013 would result in potentially significant adverse environmental impacts and
therefore be a project subject to the California Environmental Quality Act (CEQA), and that
completion of an Environmental Impact Report (EIR) would serve to comply with Condition 8 of
Resolution R-2005-453 (and Condition 8 of Resolution R-2007-111); and

WHEREAS, an EIR was prepared in compliance with CEQA to evaluate the
permit modifications, ongoing operations and future decommissioning impacts associated with
repowering as required by Condition 8 of Resolution R-2007-111, and the East County Board of
Zoning Adjustments held a public hearing and certified the Final EIR (FEIR) on July 18, 2013;
and

WHEREAS, on July 18, 2013 the East County Board of Zoning Adjustments
approved by Resolution Z-13-36 Alternative 1 as defined in the FEIR, as a version of the
application to modify the use permits allowing for undiminished operation (without phased
decommissioning as required under the AWPPS program of the 2005 CUPs) of the applicant’s
turbines, providing for continued winter seasonal shutdowns between November 1 and the
following February 15 of each year, removal or relocation of individual turbines with a
Hazardous Rated Turbine (HRT) ranking of 9.5 and 10.0, retrofitting of power poles to
compensate for projected golden eagle fatalities and expiration on October 31, 2015; and

WHEREAS, the applicant has complied with the conditions of approval under
Resolution Z-13-36 to continue the winter season shutdowns, remove designated HRT turbines
and retrofit the requisite number of power poles in coordination with a local utility provider; and

WHEREAS, Altamont Winds Inc. and Windworks Inc. filed the subject
application in early 2014 requesting extension of its permits through the end of 2018, which was
one of the alternatives considered in the 2013 FEIR (Alternative 3), but for which the Board
made findings in July 2013 to reject as infeasible and as likely to result in the next highest level
of avian mortality after the proposal to operate without the winter season shutdown, and in order
to address continued operations only and not the effects of decommissioning addressed in the
2013 EIR, provide the basis for findings in support of operations through 2018, incorporate new
mitigation options and provide for adequate public review, the County required the preparation
of a Supplemental Environmental Impact Report (SEIR) ; and

WHEREAS, a Draft SEIR was completed on November 17, 2014, which made
the same findings as the original 2013 EIR of significant adverse impacts, either directly or
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protected species of raptors and other birds in the Altamont Pass area, while also maintaining
sustainable levels of wind energy production as a renewable, non-polluting source of energy; and

WHEREAS, the amendments and conditions herein, including all the programs,
requirements, procedures, legal and financial commitments and all other specifications as set
forth herein are necessary to affirm the findings of Resolutions R-2005-453, Z-06-03, Z-06-04
and R-2007-111 that continued operation of the existing wind energy facilities, including those
facilities beneficially owned either partly or wholly by Altamont Winds, Inc. is required by the
public need, properly related to other land uses and facilities in the vicinity, will not materially
affect adversely the health and safety of persons or property, will not be materially detrimental to
the public welfare or public improvements in the vicinity, and will not be contrary to character or
performance standards for the “A” Agriculture District in which they are located; and

WHEREAS, the East County Board of Zoning Adjustments did hear and consid-
er all said reports, recommendations and testimony as hereinabove set forth;

NOW THEREFORE BE IT RESOLVED, that this East County Board of
Zoning Adjustments does hereby find the following with respect to the requested Conditional
Use Permit extensions:

1. That the recitals above are accurate and are hereby adopted as findings of this Board of
Zoning Adjustments; and

2. The Board shall require Mitigation Measure 17 to be implemented on the basis of the
average golden eagle fatality rate (0.061) obtained from the Avian Monitoring Reports
results for the bird years 2008 to 2010, in recognition that such rate is consistent with a
fatality rate used in the 2013 EIR,;

OR 2. The Board shall require Mitigation Measure 17 to be implemented on the basis of the
average golden eagle fatality rate (0.075) obtained from the Avian Monitoring Reports
results for the bird years 2008 to 2012, in recognition that such a rate represents the
largest number of years (i.e., more supporting data) during which time the winter season
shutdown was in effect;

OR 2. The Board shall require Mitigation Measure 17 to be implemented on the basis of the
average golden eagle fatality rates (0.085) obtained from the Avian Monitoring Reports
results for the bird years 2005 to 2010, in recognition that such a rate represents the
worst-case rate and the worst-case rate available in 2013 used to calculate Mitigation
Measure 17 under the 2013 EIR;

BE IT FURTHER RESOLVED that the Board of Zoning Adjustments does
hereby amend the subject Conditional Use Permits approved by Resolutions R-2005-453, Z-06-
03, Z-06-04, R-2007-111, Z-13-35 and Z-13-36, held in separate files in the offices of the
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Community Development Agency, Planning Department, 224 West Winton, Rm. 111, Hayward,
CA, 94544), subject to the following amended conditions:

1.

Avian Wildlife Protection Program & Schedule: By exercise of the amended Permits, the

Permittee agrees to the continued implementation of Exhibit G-2, Avian Wildlife

Protection Program & Schedule (AWPPS), attached to Resolution R-2007-111, with the
following changes using strikeout and underlined new text:

YEARS NINE ELEVEN THROUGH THIRTEEN — O6STOBER 2013 FEBRUARY 15
2016 TO SEPTEMBER OCTOBER 31, 2018

1. From November 1 of each year to the following February 15 (the maximum
period of the 3 %2 month shutdown) or for a different 3-2-month minimum period
also based on monitoring results as in prior years, the Permittee shall cease
operations of 100 percent of their turbines.

2. Beginning on February 15, 2016, the Permittee shall be limited to operate its wind
energy turbine facilities to have an installed total operating capacity of 91.2 MW
over three years, either by operating all facilities until June 22, 2017 (i.¢., a total
of 12-% months), or by shutting down 50% of its turbines through October 31,
2018, or in other stages such that the three-year installed or operating capacity
may not be greater than 91.2 MWs. The Permittee shall submit its plans to the
Planning Director to operate a set number of turbines for a set number of months
prior to each February 15 of the vears 2016 to 2018, and cease operating all
turbines after the installed and operating capacity in these three years reaches 91.2
MW:s based on the number and months of operations reported in said plans.

3. By October 31, 2015 2643, the Permittee shall permanently shut down all turbines
on sites with a ranking of 9-5-and-16-0 8.5 or greater under the Hazardous-Rated
High-Risk Turbine (HRT) evaluation system adopted by the Scientific Review
Committee (#4 21 turbines, or as may be acquired by the Permittee), and shall
report by letter to the Planning Director to confirm the shutdown by Oetober
December 31, 2043 2015. Turbine nacelles may be relocated to other turbine sites
with an HRT ranking of 9:8 8.0 or lower. Turbine towers on such discontinued
HRT sites shall be removed by Oeteber January 31, 20442016. Subject to state
and federal review and compliance with the Mitigation Monitoring and Reporting
Program as provided for in Exhibit B fer of this Resolution Z-13-35, all 4 HRT
turbine sites shall be fully decommissioned (cleared of equipment and
foundations) at the time other turbines owned by the Permittee are fully
decommissioned.

4. Unless the Permittee chooses to apply for an cagle take permit as described in
Mitigation Measure BIO-17a (and submits a complete draft Eagle Conservation
Plan and meets other USFWS requirements for an ETP) within six months of
approval of the CUP modifications, the Permitiee shall make a deposit to a trust
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account of adequate funds prior to the start of each operational year (February
15th of each vear, starting in 2016), that are dedicated to implementing Mitigation
Measure BIO-17 and/or BIO-17a. Such deposits for the use of power pole
retrofits, or contributions to regional conservation of raptor habitat may be
adjusted (supplemented with additional funds or refunded) at the end of each
operational year (2016 to 2018) based on actual expenditures and power pole
retrofits completed.

5. Mitigation Monitoring and Reporting Program: In all the remaining years of the
Permits the Permittee shall implement and cooperate with Alameda County and
its agencies to ensure implementation of all mitigation measures identified in the
Mitigation Monitoring and Reporting Program attached as Exhibit B to Reselution
£-13-35 this Resolution.

6. Indemnity: The Permittee shall defend, indemnify and hold harmless Alameda County
and its agents, officers and employees from any claim, action or proceeding against
Alameda County, and/or its agents, officers and/or employees to attach, set aside, void, or
annul these amendments to the Conditional Use Permits, the County’s findings and
determinations under the California Environmental Quality Act (“CEQA”), or any
combination thereof. Such indemnification shall include, but not be limited to, attorneys’
fees and costs incurred by Alameda County, with counsel selected by Alameda County.
The County shall promptly notify the Permittee of any such challenge.

7. Repowering Progress Reporting. The Permittee shall submit a report semi-annually
(twice yearly) to the Board of Zoning Adjustments describing, relative to cach of the
potential obstacles to repowering outlined as “Circumstances Outside of AWI’s Control”
in the FSEIR.

th

8. Expiration: This permit shall expire on October 31, 2018 one month after its 13
(thirteenth) anniversary. The Permittee(s) shall have no express or implied right to
operate existing turbines under these Permits after October 31, 2018.

Pursuant to Section 17-52.050 of the Alameda County Zoning Ordinance each said
Conditional Use Permit shall be implemented within a term of three (3) years of its issuance or it |
shall be of no force or effect. ' ‘

If implemented, each said Conditional Use Permit shall terminate on October 31, 2018,
and shall remain revocable for cause in accordance with Section 17-54.030 of the Alameda
County Zoning Ordinance.

EAST COUNTY BOARD OF ZONING ADJUSTMENTS
ALAMEDA COUNTY PLANNING DEPARTMENT



Exhibit A
Written Findings of Significant Effects

In accordance with State Public Resources Code §21081 and CEQA Guidelines Section 15091, the
following findings are made and supporting facts provided for each significant environmental effect
that has been identified in the Final Supplemental Environmental Impact Report (final SEIR) and for
which changes to the project and its conditions of approval are required (including adoption of
mitigation measures) to avoid or substantially reduce the magnitude of the effect, as identified in the
final SEIR. The findings described below are organized by resource issue, in the same order as the
effects are discussed in the SEIR. The County’s findings regarding the project alternatives follow the
individual effect findings. The findings reference the final SEIR (part of the record upon which the
EBZA bases its decision) and mitigation measures in support of the findings. For specific resource
mitigation measures, the section and page number where the full text of the mitigation measure
occurs is noted in the finding.

Record of Proceedings and Custodian of Record

The record upon which all findings and determinations related to the approval of the projectare
based includes the following:

¢ The SEIR and all documents referenced in or relied upon by the SEIR

e Allinformation (including written evidence and testimony) provided by County staff to the
EBZA relating to the SEIR, the approvals, and the project

¢ Allinformation (including written evidence and testimony) presented to the EBZA by the
environmental consultants who prepared the SEIR or incorporated into reports presented
to the EBZA

¢ All information (including written evidence and testimony) presented to the County from
other public agencies related to the project or the SEIR

o All applications, letters, testimony and presentations relating to the project

¢ All information (including written evidence and testimony) presented at any County hearing
related to the project and the SEIR

¢ All County-adopted or County-prepared land use plans, ordinances, including without
limitation general plans, specific plans, and ordinances, together with environmental review
documents, findings, mitigation monitoring programs, and other documents relevant to land
use within the area

e The Mitigation Monitoring and Reporting Program for the project

¢ All other documents composing the record pursuant to Public Resources Code Section
21167.6(e)

The custodian of the documents and other materials that constitute the record of the proceedings
upon which the County’s decisions are based is Sandra Rivera, Assistant Planning Director, or her
designee. Such documents and other material are located at 224 Winton Avenue, Room 111,
Hayward, California, 94544.

86 MW Altamont Wind Farms 2018 CUP Extension January 2015
Written Findings of Significant Effects 135763
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Consideration and Certification of the SEIR

In accordance with CEQA, the EBZA certifies that the SEIR has been completed in compliance with
CEQA. The EBZA has independently reviewed the record and the SEIR prior to certifying the SEIR
and approving the project. By these findings, the EBZA confirms, ratifies and adopts the findings and
conclusions of the SEIR as supplemented and modified by these findings. The SEIR and these
findings represent the independent judgment and analysis of the County and the EBZA. The EBZA
recognizes the SEIR may contain clerical errors. The EBZA reviewed the entirety of the SEIR and
bases its determination on the substance of the information it contains. The EBZA certifies that the
SEIR is adequate to support the approval of the action that is the subject of the Draft Resolution to
which these CEQA findings are attached.

The EBZA certifies that the SEIR is adequate to support approval of the project described in the
SEIR, each component and phase of the project described in the SEIR, any variant of the project
described in the SEIR, any minor modifications to the project or variants of the project described in
the SEIR, and the components of the project.

Absence of Significant New Information

The EBZA recognizes that the final SEIR incorporates information obtained and produced after the
draft SEIR was completed, and that the SEIR contains additions, clarifications, and modifications.

" The EBZA has reviewed and considered the final SEIR and all of this information. The final SEIR does
not add significant new information to the draft SEIR that would require recirculation of the SEIR
under CEQA. The new information added to the SEIR does not involve a new significant
environmental impact, a substantial increase in the severity of an environmental impact, or a
feasible mitigation measure or alternative considerably different from others previously analyzed
that the project sponsor declines to adopt and that would clearly lessen the significant
environmental impacts of the project. No information indicates that the draft SEIR was inadequate
or conclusory or that the public was deprived of a meaningful opportunity to review and comment
on the draft SEIR. Thus, recirculation of the SEIR is not required. The EBZA finds that the changes
and modifications made to the SEIR after the draft SEIR was circulated for public review and
comment do not individually or collectively constitute significant new information within the
meaning of Public Resources Code Section 21092.1 or Section 15088.5 of the State CEQA Guidelines.

Severability

If any term, provision, or portion of these Findings or the application of these Findings to a
particular situation is held by a court of competent jurisdiction to be invalid, void or unenforceable,
the remaining provisions of these Findings, or their application to other actions related to the
project, shall continue in full force and effect unless amended or modified by the County.

Findings and Recommendations Regarding Significant and
Unavoidable Impacts

Biological Resources

Impact BIO-1: Potential to cause a substantial adverse effect, either directly or through
habitat modifications, on special-status avian species

86 MW Altamont Wind Farms 2018 CUP Extension January 2015
Written Findings of Significant Effects 135763
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Potential Impact: The potential impacts related to special-status avian fatalities are discussed
beginning at page 30 of the draft SEIR and is further clarified in Appendix A, Comment Letters and
Response to Comments, of the final SEIR. The project would result in increased avian fatalities
associated with the additional operating term of the wind turbines.

Mitigation Measure(s): The following mitigation measure(s), discussed in the draft SEIR at pages
37 through 40 are hereby adopted and will be implemented as provided in the Mitigation and
Monitoring Reporting Program:

MM BIO-16: Implement Seasonal Shutdowns to Reduce Avian Fatalities

MM BIO-17: Mitigate for the Loss of Individual Golden Eagles by Retrofitting Electrical
Facilities

MM BIO-17a: Compensate for the Loss of Special-Status Species, Including Golden Eagles,
by Contributing to Conservation Efforts

Findings: Based on the SEIR and the entire record before the County, the County finds that:

Effects of Mitigation; Implementation of the mitigations recommended by Mitigation Measures
BIO-16, BIO-17 and BIO-17a will reduce the effects of the proposed project on avian special-
status species but will not mitigate this impact to a less-than-significant level. The project
applicant will be required to implement seasonal shutdowns, from November 1 to February 15,
on all turbines for the remaining operational period. The project applicant also will be required
to compensate for impacts to raptors, including golden eagles, as indicated in BIO-17 and BIO-
17a. The mitigation method in BIO-17 of retrofitting hazardous electrical poles within 140 miles
of the proposed project, the area typically defined by the USFWS as the “local population,” and
must occur in an area with eagles at risk from electrocutions as determined through
coordination with USFWS, reduces the risk of electrocution to birds (to include eagles, other
raptors, and special status avian species). Additionally, mitigation measures in BI0-17a can be
implemented in lieu of or in conjunction with BIO-17. BIO-17a provides the option of an Eagle
Conservation Plan and Bird and Bat Conservation Strategy or contribution to regional
conservation raptor habitat. If the project proponent chooses to implement BI0-17a, they will
be required to submit for County approval a Special-Status Species Mitigation Plan outlining the
estimated number of special-status species fatalities based on the type or types of compensation
options to be implemented. The County Planning Director, in consultation with the Technical
Advisory Committee, will consider, based on the Resource Equivalency Analysis, whether the v
proposed Special-Status Species Mitigation Plan is adequate, including consideration of whether
each Special-Status Species Mitigation Plan incorporates a landscape-scale approach such that
the conservation efforts achieve the greatest possible benefits. Compensation measures as
detailed in an approved Special-Status Species Mitigation Plan must be implemented within 60
days of the permit approval.

Remaining Impacts: Remaining impacts related to avian special-status species will be
significant and unavoidable.

Overriding Considerations: As more fully explained in the Statement of Overriding
Considerations contained in Exhibit C to the Resolution to which these CEQA Findings are
attached, the County finds that there are environmental, economic, or other benefits of the
approved project that override the remaining significant and unavoidable impacts from the
project related to avian special-status species.

86 MW Altamont Wind Farms 2018 CUP Extension January 2015
Written Findings of Significant Effects : 135763
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Findings and Recommendations Regarding Significant Irreversible
Changes

CEQA Section 21100(b)(2)(B) requires that an EIR identify any significant effect on the environment
that would be irreversible if the project were implemented. Section 15126.2(c) of the State CEQA
Guidelines characterizes irreversible environmental changes as those involving a large commitment
of nonrenewable resources or irreversible damage resulting from environmental accidents.

The project’s significant and irreversible changes are discussed in the 2013 Ffinal EIR beginning at
page 5-10. The 2013 Final EIR explains that, although the timing of the proposed project operations
and decommissioning would differ from the schedule set forth in the existing CUPs, no new
construction or physical changes to the environment not previously contemplated in the CUPs are
proposed as part of the CUP modifications; therefore no additional nonrenewable resources would
be used in project implementation. Further, the 2013 Final EIR notes that wind turbine facilities are
considered temporary uses, subject to eventual removal at the end of their useful lifespan or
conclusion of use permits, whichever comes first. In addition to the wind farms, the project area is
predominantly used for grazing, which could continue unimpeded. The existing wind turbines and
associated facilities would therefore not be considered irreversible uses of the project area.

The project is not expected to result in environmental accidents that would cause irreversible
damage. Compliance with required plans, such as the Altamont Pass Wind Farms Fire Requirements,
would minimize the potential for accidents that could result in environmental damage.

Findings and Recommendations Regarding Growth-Inducing
Impacts

Section 15126.2(d) of the State CEQA Guidelines states that an SEIR should discuss “...the ways in
which the proposed project could foster economic or population growth, or the construction of
additional housing, either directly or indirectly, in the surrounding environment.” Growth can be
induced in a number of ways, including through elimination of obstacles to growth, through the
stimulation of economic activity within the region, or through precedent-setting action.

The Project’s growth inducing impacts are discussed in the 2013 Final EIR at page 5-8. The project
would not induce growth or result in secondary growth-inducing impacts. The project would not
result in new employment opportunities, and therefore would not induce a demand for new housing
and services. The nature of the facilities is such that there would be no direct customers and no
incentive for other residences or businesses to locate nearby. Production of electricity from the
project facilities is ongoing and would not create additional availability of energy resources beyond
those already permitted for the facilities.

86 MW Altamont Wind Farms 2018 CUP Extension 4 January 2015
Written Findings of Significant Effects 135763



EXHIBIT B FINAL SUPPLEMENTAL ENVIRONMENTAL
IMPACT REPORT

MITIGATION MONITORING AND REPORTING
PROGRAM

Introduction

Section 21081.6 of the California Environmental Quality Act (CEQA) and Section 15097 of the State
CEQA Guidelines require a lead agency that adopts an environmental impact report (EIR) to establish
a program to monitor and report on the adopted mitigation measures in order to ensure that approved
mitigation measures are implemented subsequent to project approval. Specifically, the lead agency
must adopt a reporting or monitoring program for mitigation measures incorporated into a project or
imposed as conditions of approval. The program must be designed to ensure compliance during
project implementation. As stated in Public Resources Code Section 21081.6(a)(1):

The public agency shall adopt a reporting or monitoring program for the changes made to the project
or conditions of project approval, adopted in order to mitigate or avoid significant effects on the
environment. The reporting or monitoring program shall be designed to ensure compliance during
project implementation. For those changes which have been required or incorporated into the project
at the request of a responsible agency or a public agency having jurisdiction by law over natural
resources affected by the project, that agency shall, if so requested by the lead agency or a responsible
agency, prepare and submit a proposed reporting or monitoring program.

This mitigation monitoring and reporting program (MMRP) is designed to meet that requirement. As
lead agency for this project, Alameda County will use this MMRP to ensure compliance with
mitigation measures associated with implementation of the proposed conditional use permit
modifications. Under each identified resource, the MMRP provides the adverse impact(s), its
corresponding mitigation measure(s), and the implementation and monitoring requirements, defined
as follows.

e Impact: Identifies the impact number and statement as shown in the FSEIR.

e Proposed Mitigation Measure(s): Provides full text of the mitigation measure as shown in
the FSEIR.

e Timing: Defines the phase of the project when a specific mitigation action will be taken.

o Implementing Party(s): Designates the party or parties responsible for implementing the
mitigation measure.

o  Monitoring: Identifies the party responsible for review of the mitigation measure’s
implementation, and the action and criteria necessary for ensuring implementation.

Mitigation is required to address significant or potentially significant impact(s) on the following
resources specific to the FSEIR.
e Biological Resources

A sample mitigation monitoring compliance form is provided at the end of this document. For
detailed information regarding environmental resource impact methodology and analysis, please see
‘the 2013 FEIR, DSEIR and FSEIR.
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Exhibit C
Statement of Overriding Considerations

Pursuant to the requirements of CEQA Sections 21002, 21002.1, and 21081 and Section 15093 of
the State CEQA Guidelines, the EBZA finds that approval of Modifications to the Conditional Use
Permits (2013) for Altamont Winds, Inc., the potential environmental impacts of which have been
evaluated in the Final Supplemental EIR, and as indicated in the above findings, will result in the
occurrence of significant effects which are not avoided or substantially lessened, as described in the
Written Findings of Environmental Significance. These significant effects include:

Impact BIO-1: Potential to cause a substantial adverse effect, either directly or through habitat
modifications, on special-status avian species

Further, as required by CEQA Section 21081 (b) and State CEQA Guidelines Section 15093, the EBZA
finds that the unavoidable significant effects listed above are outweighed by specific findings that
the project, as mitigated by the measures identified in the EIR, would provide overriding economic
and region-wide and statewide environmental benefits. There are no legal, social, technological or
other benefits known to the County, nor are such benefits required to be provided (they are only
examples of reasons that may be applicable). Specifically, the project will provide the following
benefits:

Economic Benefits

The project will maintain the electrical production from the AWI windfarm as has been in place
since the beginning of 2013, or a maximum of 85.8 MW, and continue to have that capacity through
October 31, 2018. In contrast, the existing (No Project Alternative) conditions of approval would end
electrical output which represents a decrease in the economically beneficial use of existing wind
farm capacity to produce electricity that is both renewable and without adverse air quality impacts.

The ability of Altamont Winds, Inc. to continue operating at its full capacity through 2018 would also
serve to maintain a greater number of jobs and higher tax revenue from the production of electricity.

Environmental Benefits

The project will also assist California in meeting its legislated Renewable Portfolio Standard criteria
for the generation of renewable electric energy in the state - 33% from renewable energy sources,
such as wind, by 2020, both by maintaining renewable energy output through 2018, and by enabling
and accelerating the repowering process between 2018 and 2020. The project and related repower-
ing will also assist California in meeting its legislated Global Warming Solutions Act criteria that
require reductions in carbon dioxide and other greenhouse gas emissions to 1990 levels by 2020,
which in turn represent benefits in the region. There are both gas and coal-fired power plants in the
Bay Area and Central Valley region (e.g, Pittsburg, Antioch, Stockton, and under construction in
Hayward) that would in part serve to replace electrical energy production capacity that would be
eliminated if the project were not approved.

AWI submitted a project-specific repowering application to the County CDA on March 31, 2014,
including an affidavit affirming site control for the proposed repowered wind farm. The CUP

86 MW Altamont Wind Farms 2018 CUP Extension . } February 2015
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County of Alameda ) Statement of Overriding Considerations

extension and eventual permanent shutdown of all old generation turbines by the end of October
31, 2018 and required removal by 2020 will further assist in these repowering efforts.

Furthermore, the County recognizes the merits of the research paper prepared by McCubbin and
Sovacool for Altamont Winds, Inc,, titled Health, Wildlife and Climate Benefits of the 580 MW
Altamont Wind Farm, which provides-detailed documentation of atmospheric and air quality
benefits of wind energy production, with human health, wildlife health and other measured
ecological advantages. The report has also been considered by the County in favoring the project
proposal, although its direct application to the analysis of biological resources in the APWRA for the
purposes of CEQA are limited.

Summary

The County is obligated by Section 15093 of the CEQA Guidelines to balance the competing interests
of identified project benefits against the unavoidable environmental risks when determining

~ whether to approve a project. The County finds that the proposed project, with all of the mitigation
measures and conditions of approval proposed for the project, would best balance the most
economically efficient use of AWI's wind farm facilities through October 2018, while also reducing
the unavoidable impacts on protected or special-status avian wildlife species, including golden
eagles and other raptors, to the least acceptable level.

86 MW Altamont Wind Farms 2018 CUP Extension February 2015
Findings of Fact — Statement of Overriding Considerations












2.1 PG&E power pole retrofit (PPR) costs are lower, at $1,069 each. Based upon the
applicant’s installation of five power pole retrofits in 2014, with the services provided by PG&E,
the power pole retrofit cost is significantly less than an arbitrary value of $7,500 shown in the
USFWS document.

> PPR deposit of $7,500/pole is arbitrary and excessive.

> USFWS estimates $7,500/pole, but this value has no basis compared to PG&E’s actual costs.
> PG&E’s actual costs in 2014 to retrofit five (5) power poles was an average of $1,069/pole.

> the County’s proposed deposit amount is 7 times PG&E's actual costs ($7,500/$1,069).

> any mitigation deposits should be based on the best available information, which are the
recent 2014 actual PG&E PPR costs.

v

Actual PG&E 2014 PPR costs averaged $1,069/pole

total cost to retrofit five (5) power poles: $5,343

> see attached PG&E PPR contract dated September 10, 2014, attached as Exhibit 2.1.
PG&E work performed October 15-16, 2014, 3.5 months ago.

\"

\"

> PG&E cost breakdown:

- engineering & administration: $74.00
- materials & field construction (“tie-in / meters”): $3,913.56
- federal & state income tax charge (“ITCC”): $1,355.77
- Total $5,343.33 + 5 poles = $1,068.67/pole

The applicant paid PG&E in full, in édvance, following completion of cost estimate.

The remainder of this page left intentionally blank.
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Exhibit A
Weritten Findings of Significant Effects

In accordance with State Public Resources Code §21081 and CEQA Guidelines Section 15091, the
following findings are made and supporting facts provided for each significant environmental effect
that has been identified in the Final Supplemental Environmental Impact Report (final SEIR) and for
which changes to the project and its conditions of approval are required (including adoption of
mitigation measures) to avoid or substantially reduce the magnitude of the effect, as identified in the
final SEIR. The findings described below are organized by resource issue, in the same order as the
effects are discussed in the SEIR. The County’s findings regarding the project alternatives follow the
individual effect findings. The findings reference the final SEIR (part of the record upon which the
EBZA bases its decision) and mitigation measures in support of the findings. For specific resource
mitigation measures, the section and page number where the full text of the mitigation measure
occurs is noted in the finding.

Record of Proceedings and Custodian of Record

The record upon which all findings and determinations related to the approval of the project are
based includes the following:

» The SEIR and all documents referenced in or relied upon by the SEIR

= Allinformation (including written evidence and testimony) provided by County staff to the
EBZA relating to the SEIR, the approvals, and the project

= All information (including written evidence and testimony) presented to the EBZA by the
environmental consultants who prepared the SEIR or incorporated into reports presented
to the EBZA

= Allinformation (including written evidence and testimony) presented to the County from
other public agencies related to the project or the SEIR

= All applications, letters, testimony and presentations relating to the project

« Allinformation (including written evidence and testimony) presented at any County hearing
related to the project and the SEIR

= All County-adopted or County-prepared land use plans, ordinances, including without
limitation general plans, specific plans, and ordinances, together with environmental review
documents, findings, mitigation monitoring programs, and other documents relevant to land
use within the area

= The Mitigation Monitoring and Reporting Program for the project

=  All other documents composing the record pursuant to Public Resources Code Section
21167.6(e)

The custodian of the documents and other materials that constitute the record of the proceedings
upon which the County’s decisions are based is Sandra Rivera, Assistant Planning Director, or her
‘designee. Such documents and other material are located at 224 Winton Avenue, Room 111,
‘Hayward, California, 94544.

86 MW Aitamont Wind Farms 2018 CUP Extension 1 ' January 2015
Written Findings of Significant Effects . 135763
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Consideration and Certification of the SEIR

In accordance with CEQA, the EBZA certifies that the SEIR has been completed in compliance with
CEQA. The EBZA has independently reviewed the record and the SEIR prior to certifying the SEIR
and approving the project. By these findings, the EBZA confirms, ratifies and adopts the findings and
conclusions of the SEIR as supplemented and modified by these findings. The SEIR and these
findings represent the independent judgment and analysis of the County and the EBZA. The EBZA
recognizes the SEIR may contain clerical errors. The EBZA reviewed the entirety of the SEIR and
bases its determination on the substance of the information it contains. The EBZA certifies that the
SEIR is adequate to support the approval of the action that is the subject of the Draft Resolution to
which these CEQA findings are attached.

The EBZA certifies that the SEIR is adequate to support approval of the project described in the
SEIR, each component and phase of the project described in the SEIR, any variant of the project
described in the SEIR, any minor modifications to the project or variants of the project described in
the SEIR, and the components of the project. '

Absence of Significant New Information

The EBZA recognizes that the final SEIR incorporates information obtained and produced after the
draft SEIR was completed, and that the SEIR contains additions, clarifications, and modifications.

The EBZA has reviewed and considered the final SEIR and all of this information. The final SEIR does
not add significant new information to the draft SEIR that would require recirculation of the SEIR
under CEQA. The new information added to the SEIR does not involve a new significant
environmental impact, a substantial increase in the severity of an environmental impact, or a

feasible mitigation measure or alternative considerably different from others previously analyzed
that the project sponsor declines to adopt and that would clearly lessen the significant
environmental impacts of the project. No information indicates that the draft SEIR was inadequate or
conclusory or that the public was deprived of a meaningful opportunity to review and comment on
the draft SEIR. Thus, recirculation of the SEIR is not required. The EBZA finds that the changes and
modifications made to the SEIR after the draft SEIR was circulated for public review and comment do
not individually or collectively constitute significant new information within the meaning of Public
Resources Code Section 21092.1 or Section 15088.5 of the State CEQA Guidelines.

Severability

If any term, provision, or portion of these Findings or the application of these Findings to a
particular situation is held by a court of competent jurisdiction to be invalid, void or unenforceable,
the remaining provisions of these Findings, or their application to other actions related to the
project, shall continue in full force and effect unless amended or modified by the County.

Findings and Recommendations Regarding Significant and
Unavoidable Impacts

Biological Resources

Impact BIO-1: Potential to cause a substantial adverse effect, either directly or through
habitat modifications, on special-status avian species

86 MW Altamont Wind Farms 2018 CUP Extension January 2015
Written findings of Significant Effects 135763






County of Alameda Exhibit A

Findings and Recommendations Regarding Significant Irreversible
Changes

CEQA Section 21100(b)(2)(B) requires that an EIR identify any significant effect on the environment
that would be irreversible if the project were implemented. Section 15126.2(c) of the State CEQA
Guidelines characterizes irreversible environmental changes as those involving a large commitment
of nonrenewable resources or irreversible damage resulting from environmental accidents.

The project’s significant and irreversible changes are discussed in the 2013 Ffinal EIR beginning at
page 5-10. The 2013 Final EIR explains that, although the timing of the proposed project operations
and decommissioning would differ from the schedule set forth in the existing CUPs, no new
construction or physical changes to the environment not previously contemplated in the CUPs are
proposed as part of the CUP modifications; therefore no additional nonrenewable resources would
be used in project implementation. Further, the 2013 Final EIR notes that wind turbine facilities are
considered temporary uses, subject to eventual removal at the end of their useful lifespan or
conclusion of use permits, whichever comes first. In addition to the wind farms, the project area is
predominantly used for grazing, which could continue unimpeded. The existing wind turbines and
associated facilities would therefore not be considered irreversible uses of the project area.

The project is not expected to result in environmental accidents that would cause irreversible
damage. Compliance with required plans, such as the Altamont Pass Wind Farms Fire Requirements,
would minimize the potential for accidents that could result in environmental damage.

Findings and Recommendations Regarding Growth-Inducing
Impacts

Section 15126.2(d) of the State CEQA Guidelines states that an SEIR should discuss “...the ways in
which the proposed project could foster economic or population growth, or the construction of
additional housing, either directly or indirectly, in the surrounding environment.” Growth can be
induced in a number of ways, including through elimination of obstacles to growth, through the
stimulation of economic activity within the region, or through precedent-setting action.

The Project’s growth inducing impacts are discussed in the 2013 Final EIR at page 5-8. The project
would not induce growth or result in secondary growth-inducing impacts. The project would not
result in new employment opportunities, and therefore would not induce a demand for new housing
and services. The nature of the facilities is such that there would be no direct customers and no
incentive for other residences or businesses to locate nearby. Production of electricity from the
project facilities is ongoing and would not create additional availability of energy resources beyond
those already permitted for the facilities.

86 MW Altamont Wind Farms 2018 CUP Extension January 2015
Written Findings of Significant Effects ’ 135763



EXHIBIT B FINAL SUPPLEMENTAL ENVIRONMENTAL
IMPACT REPORT

MITIGATION MONITORING AND REPORTING
PROGRAM

Introduction

Section 21081.6 of the California Environmental Quality Act (CEQA) and Section 15097 of the State
CEQA Guidelines require a lead agency that adopts an environmental impact report (EIR) to establish
a program to monitor and report on the adopted mitigation measures in order to ensure that approved
mitigation measures are implemented subsequent to project approval. Specifically, the lead agency
must.adopt a reporting or monitoring program for mitigation measures incorporated into a project or
imposed as conditions of approval. The program must be designed to ensure compliance during
project implementation. As stated in Public Resources Code Section 21081.6(a)(1):

The public agency shall adopt a reporting or monitoring program for the changes made to the project
or conditions of project approval, adopted in order to mitigate or avoid significant effects on the
environment. The reporting or monitoring program shall be designed to ensure compliance during
project implementation. For those changes which have been required or incorporated into the project
at the request of a responsible agency or a public agency having jurisdiction by law over natural
resources affected by the project, that agency shall, if so requested by the lead agency or a responsible
agency, prepare and submit a proposed reporting or monitoring program.

This mitigation monitoring and reporting program (MMRP) is designed to meet that requirement. As
lead agency for this project, Alameda County will use this MMRP to ensure compliance with
mitigation measures associated with implementation of the proposed conditional use permit
modifications. Under each identified resource, the MMRP provides the adverse impact(s), its
corresponding mitigation measure(s), and the implementation and monitoring requirements, defined
as follows.

» Impact: Identifies the impact number and statement as shown in the FSEIR.

» Proposed Mitigation Measure(s): Provides full text of the mitigation measure as shown in
the FSEIR.

+ Timing: Defines the phase of the project when a specific mitigation action will be taken.

« Implementing Party(s): Designates the party or parties responsible for implementing the
mitigation measure.

= Monitoring: Identifies the party responsible for review of the mitigation measure’s
implementation, and the action and criteria necessary for ensuring implementation.

Mitigation is required to address significant or potentially significant impact(s) on the following
resources specific to the FSEIR.

« Biological Resources

A sample mitigation monitoring compliance form is provided at the end of this document. For
detailed information regarding environmental resource impact methodology and analysis, please see
the 2013 FEIR, DSEIR and FSEIR.

ANA 305-260 (PER 02) ALTAMONT WINDS (1/22/2015) 135763 YU
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Estimated Golden Eagle Fatalities

source: fatality rates are from the 2013 FEIR

fatalities = installed capacity X fatality rate

Units:

> Fatalities = total eagles over 3-year life of project
> |nstalled capacity = MW-years

> Fatality rates = eagles per MW-years

Estimated Golden Eagle Fatalities

source: fatality rates are from the 2013 FEIR, years 2008-2010

Inputs:
> installed capacity = 182 MW-years

> fatality rate = 0.061 eagles per MW-years

Results:

11.1 eagles = (182 MW — years) x (0.061 eagles per MW — years)










Avian Net iImpact Analysis
over 3 yrs (2016-2018)

preliminary draft

climate benefits
= 609 million Ibs toxic air pollution avoided
= 952 birds, including eagles SAVED

avian background mortality, incl. DWR poisoning
= 47% = 5.2 eagles BLAMED

eagle mitigation

= 322 power pole retrofits = 11.1 eagles SAVED

NET EAGLE IMPACTS
= -11.1 proj impact + 5.2 + 11.1 > 5.2 eagles SAVED

2/2/2015

































Alameda Co. EBZA hearing Permit C-8236

I'am Jay Dunton - my wife and I own the property covered by conditional use permit C-
8236 and request the Board approve the 3-year permit extension request by Altamont
Winds.

My wife’s Great Grand Father, Hans Nissen, came to Livermore ( then known as
Ladsville) in 1868. In the late 1880°s he bought the property covered by this permit
extension request and it has stayed in the family ever sense. Life in Alameda County was
good to the family and so far to me and my wife. Some of you may know of the Mae
Nissen Park in Livermore, she was Hans Nissen daughter and my wife’s Great Aunt. This
bit of history establishes our ties to the history and growth of Alameda County.

The income provided to us by the Wind Farm on our property has given us the
opportunity to continue the family tradition of giving back to Alameda County. The
family gave to found the hospital in Livermore and when it expanded to Valley Care
Hospital in Pleasanton, my wife and I were able to fund two rooms, one for us and the
other for my wife’s parents.

With the founding in 2004 of George Mark Children’s House in San Leandro we became
a major donor to that facility. GMCH is the first independent pediatric palliative care
center in the United States. GMCH provides state- of- the-art medical and support
services for children facing life-limiting illness. Without the Wind Power income this
level of giving would not be possible

Your decision To approve or disapprove Altamont Winds permit extension will not and
should not be made on my ability to continue be a major donor to two important Alameda
County health organizations but to let you know wind power income does some good.

I'am offended by people and organizations that do not live or are headquartered in
Alameda County, pay no Alameda County taxes nor support Alameda charities but want
to tell us what we should and should not do.

As an Alameda County resident and tax payer I request you vote to extend Altamont
Winds permit request.
C. Jay Dunton



Subject: E-mail for the 2 Feb 2015 EBZA Meeting.

‘To the East County Board of Zoning Adjustments (EBZA),

My name is John Humphrey and I urge the Alameda County East County Board of Zoning Adjustments
(EBZA) to recommend the approval of the Conditional Use Permits (CUP) submitted by Altamont Winds Inc.
(AWI). I am a member of a trust which has full ownership of the Rooney property (CUP # C-8134, Assessor’s
Parcel # 99B-6125-2) and a fractional ownership in the Egan property (CUP # C-8232,-Assessor’s Parcel #
99B-6125-3). My family has owned the parcels identified above for well over 120 years and have always made
it a priority to engage in ecologically intelligent sustainable land management practices. Through the
generations we have sought out partners from livestock owners to renewable energy partners that share in this

“vision. AW] has demonstrated to be worthy partners who continually engage in mitigation efforts to reduce
avian fatalities. Wind generation facilities, like those operated by AWI, complement and guarantee our ability to
maintain agricultural operations. This partnership has allowed my siblings and me to continue efforts to
maintain environmentally conscious ranching and wind generation practices and ensure continued open space
and ownership by our family for generations to come.

After reading through the January 2015 Final Supplemental Environmental Impact Report (FSEIR) pertaining
to this project I would urge you to certify this analysis and move this report forward. I also read the
correspondence Alameda County received from federal agencies, state agencies, and private citizens. As a life-
long environmental steward and now property owner of the properties detailed above, I respectfully disagree
with their bleak assertions of the project. It is my belief that the avian population has improved since the early
1990s, due to the increasing number of sightings of Golden Eagles and Red Tail Hawks on areas of the property
distanced from the turbines. Again, I attribute this, in large part, to the mitigation efforts by AWI.

AWI continues to show diligent actions of compliance with mitigation efforts laid out in the 2013 FEIR and
now the 2015 FSEIR. They work with the county to comply with the seasonal shutdowns as recommended in
the 2013 FEIR CEQA Alternatives. The extension of the CUPs are merely a stop-gap measure until AWI is
able to fully execute re-powering efforts in the area in question.

It is imperative that AWI’s application for extending the CUPs is approved. It is a critical time in California to
continue to expand the availability of renewable energy in the supply market. Alameda County continues to be a
leader in offering the renewable wind generated energy to the people of California. Additionally, supporting the
approval of these CUPs is responsive to Governor Brown’s environmental goals to achieve 50% of California’s

energy from renewable sources.

Very Respectfully,

John Humpbhrey



.STATE OF CALIFORNIA

Governor’s Office of Planning and Research

State Clearinghouse and Planning Unit

Edmund G. Brﬁwn Ir. . ) Ken Alex
Governor : . Director
Memorandum
Date: December 30,2014
To: All Reviewing Agencies
From: Scott Morgan, Director
Re: SCH # 2014092057

- Modifications to Existing Conditional Use Permits — Altamont Winds

Ine.

Pursuant to the attached letter, the Lead Agency has extended the review period for the
above referenced ploJect to January 12, 2015 to accommodate the review process All

~ other project 1nf0rmat10n remains the same.

cc: Sandra Rivera.
County of Alameda Comm; Dev; Agency
- 244 West Winton Avenue, Room 11
’ Hayward CA 94544

1400 TENTH STREET P.0.BOX 3044 SACRAMENTO, CALIFORNIA 95812-3044
TEL (916) 445-0613 FAX (916) 323-3018 www.opr.ca.gov



Appendix C
Matice of Gompletion & Environmental Docurment Transmittal |

‘Mail to: State Clearinghause, P.Q. Box 3044, Sucrumento, CA 95812-3044 (916) 445-0613 .
For Hand Delivery/Strect Address: 1400 Tenth Swreel, Sacramenta, CA 93814 scH#2014092057

. Prolect Title; Modifications to Existing Conditional Use Permnlis - Altamaent Winds Ine.

Lead Agency: County of Alameda Community Development Agency Contact Parson: Sandra Rivera
Mailing Address: 224 West Winfon Ave., Rm. 111 Phone: 510-670-5400

City: Hayward ] Zip: 94544 County: Alameda

Project Location: County:Alameda City/Nearast Ce jty; Livermore

Cross Sweels: Project is bisected by Inlerslate 1-580, _ Zip Code:
Longitude/Latitude (degrees, minutes and seconds): L N/ = ‘"W Toul Acres: 14,188

Assessor's Parcel No. 1AB~Tlo 20-15 “’F B (20D -2, .. Section: Tup.: Range: Base:
Within 2 Miles:  Stte Hwy #: Intersiate 580 bisects sile  Waterways:

Alrports: Railways: . Schools;
Document Type:
CEQa: [ NwOP ] Draft EIR y +HPl Ower: [ Joim Document
] Early Cons Supplement/Subseq Jcm%EC l E E; [} Final Document
[7] NegDec (PricT SCH No.} Diaft 1S [ Other:
{1 MmitNegDee  Othe: 1~ NOV 17 2014 [ ransL
Local Action Type: ar .
[ ] General Plan Update [] Specific Plan STATE CLE@W@&A@USE [ Annexation
[ General Plan Amendment  [] Masier Plan [] Prezone ) [0 Redevelopment
[ General Plan Element {7 Planned Unit Development Usa Pennit [0 Coastdl Parmit
[ Community Plan ] Site Plan . [ Land Division (Subdivision, etc.y [ Oiber:
Development Type:
[] Residential: Units Acres
[ ] Office: Sq.ft. Acres Employees [ Transporiation:  Type,
[ ] Commereinl:Sq.ft. Acres Employees ] Mining: Mineral :
[ Industrial:  Sq.ft. Acres Employees, Power: Type Wind Mw 85.8
[C] Educational: ] Waste Treatment: Type MGD
[ Recreational; ] Hazardous Waste: Type
] Water Facilides:Type MGD [ Othec:
Project {ssues Discussed in Document:
1 Aesthatic/Visual [ Fiscal 1 Recreation/Pasks [ Vegetation
[ Agriculural Land [ Flond Plain/Fooding 1 Schools/Universities ] water Quality
[ Air Quality [ Porest Land/Fire Hazard [[] Septic Systems [ Water Supply/Groundwater
[0 Archeological/Historical ~ [] Geologic/Seismic [[] Sewer Capacity 1 Wetland/Riparian
Biological Resources [] Minerals 7] Soi} Erosion/Compaction/Grading  [] Growth Inducement
[ Coastal Zone Noise : [] Solid Waste [} Land Use
[] Drainage/Absorption O Population/Housing Balance [X] Toxic/Hazardous Cumulative Effecls
] Economic/jobs [ Public Services/Faciliies [ Traffic/Circulation [ Other:
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amended In 2013, the wind power operations were scheduled to terminate on October 37, 2015, subject to new and revised
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already collected by the Alameda County-led monitoring efforts to begin a dialogue with the
USFWS on the sufficiency of this data in the preparation of the ECP. This was confirmed by
AWI in an e-mail dated November 4, 2014 summarizing the key points of the meeting, which is
attached hereto as Exhibit B. Within this e-mail, AWI noted that compiling, assembling and
evaluating the data was a process that could take several weeks to complete due to the
coordination required between multiple entities. While AWI has not yet applied for an ETP,
pending dissemination and initial discussions on the first-step data collection and ECP, AWI has
committed to filing for an ETP, as also stated in its November 4 e-mail. Contrary to Ms.
Birchell’'s comment letter, AWI is committed to working on an ECP and attaining an ETP.

2. AWI has taken, and continues to take, substantive action of avian mitigation, and to
repower. A principal argument made by the USFWS in opposition to AW!I’s application to
extend its Alameda County CUPs is that AWI continues to demonstrate reluctance to take
substantive action to avoid, minimize or mitigate unavoidable impacts to protected avian
species, and that AWI is not taking actions to repower (or replace old generation) wind turbines,
as are other wind farm operators. This couldn’t be farther from the truth.

Since 2007, AWI has incurred over $14 million in mitigation expenses. The result of AWI’s
avoidance and mitigation efforts has been that, according to the raw field data collected by
Alameda County’s monitoring team, golden eagle fatalities found near AWI's turbines have
decreased by 60% average between 2007 and June 30, 2014. AWI's considerable mitigation
efforts are summarized in its “Avian Conservation & Mitigation Program” document dated
October 16, 2014, which was sent to the USFWS on the same date, and discussed directly with
"USFWS personnel at the October 27 meeting, in a form substantially similar to the attached
Exhibit C. As stated in this document, AWI has taken significant actions to reduce avian
fatalities, including:

> permanent shut down and removal of 10% of AWI's wind turbine fleet, totaling 92 turbines,
including those turbines deemed to pose the highest risk to birds;

> installation of visual deterrents (blade painting) on 55 turbines to date;

> annual winter seasonal shutdown (from Nov. 1 to Feb. 15) since 2005; and

> previously retrofitted 94 power poles to reduce the risk to raptors of electrocution, with f|ve
more power poles recently retrofitted in October 2014.

Furthermore, as part of the CUP extension proposal, AWI has committed to retrofitting one
hundred and seven (107) power poles per year, which is the sole mitigation measure that
USFWS recognizes to offset golden eagle fatalities.

In addition, AWI is committed to repowering its Altamont Pass wind farms as soon as possible.
As further detailed in AWI's Avian Conservation & Mitigation Program, Exhibit C, AWI has made
significant progress in a number of repowering development activities, including:

executed repower land owner land leases;

completed repower project layout and design;

filed CAISO transmission-interconnection application, with studies ongoing;

executed contract with Suzlon to buy new 2.1 MW wind turbines;

performed environmental field surveys (by independent consultant, Power Engineers),
including wetlands, botanical and wildlife habitat;

> making significant progress on project-specific EIR preparation; and

> initiated some consultations with various stakeholders and agencies.
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The facts provided above demonstrate that AWI has taken, and continues to take, significant
actions to avoid, minimize and mitigate unavoidable impacts to avian species, and to repower its
wind farms, contrary to the statements made by the USFWS.

3. AWI has researched the use and possible adverse effects of rodenticide on raptors
in the Altamont Pass, which has been ignored by the agencies. Notably, above and
beyond the requirements of mitigation, AWI researched and presented to USFWS findings
regarding the use of rodenticide by the California Dept. of Water Resources (“DWR?”) in the
Altamont Pass, which has been completely ignored by the regulatory agencies to date, including
the USFWS. Rodenticide is likely a contributing factor to eagle fatalities in the Altamont Pass,
currently attributed to the wind farms without substantiation. AWI provided USFWS a copy of its
report, “Prey Poisoning by the California DWR Contributes to Golden Eagle Fatalities in the
Altamont Pass Wind Resource Area,” dated September 5, 2014, attached hereto as Exhibit D,
in hopes that action would be taken to discontinue the use of such rodenticide in favor of more
environmentally conscious alternatives.

4.  There are significant benefits to continued operation of AWI's wind farms. Absent
from the USFWS comment letter is any recognition of the significant environmental benefits of
wind energy facilities. It's a fact that AWI's wind farms reduce massive amounts of toxic air
pollution and climate change-causing greenhouse gases by offsetting the use of fossil fuels to
generate electrical power. All means of generating electricity have environmental effects, yet
wind energy satisfies the societal need for electrical power at one of the lowest overall impact
levels to human and animal health and to the overall environment. ‘Specifically, wind power
produces no air or water pollution and delivers a net reduction in such externalities by offsetting
toxic pollutants that would otherwise be generated by extracting, transporting, and burning fossil
fuels. Compared to other forms of power generation, wind energy has the lowest lifecycle
greenhouse gas emissions of any electricity source."

In a real and quantifiable way, AWI’'s wind farms mitigate the negative environmental impacts of
electricity generation generally, and, in doing so, AWI's operations help prevent respiratory and
cardiovascular disease, cancer, and premature death in humans and animals, including birds.
While certain poorly-sited wind turbines can pose an unacceptable risk to individual birds in
certain areas of the Altamont Pass, studies have shown that the wind farms prevent a large
number of birds that are at risk from other harmful anthropogenic impacts.

A study conducted by McCubbin and Sovacool in 2011 on the air quality benefits of Altamont
Pass Wind Resource Area (“APWRA”) wind farms estimates that the replacement of regional
natural gas-fired power generation has offset enough air pollution to prevent over 45,000
premature bird deaths from 1986 to 2006.? Extrapolating from these results, AWI’s portion of
environmental benefits equate to the prevention of 31 premature bird deaths every month
over the 20-year period from 1986-2006.° More broadly, AWI’s wind farms, over the past 20
years, considering both human and avian, have avoided or saved.

" Mark. Z. Jacobson, “Review of Solutions to Global Warming, Air Pollution, and Energy Security,” Energy
& Environmental Science 2 (2009): 148-173.

> McCubbin and Sovacool Health, Wildlife and Climate Benefits of the 580 MW Altamont Pass Wind
Farms, Alfamont Pass, California, December 2011, at 56.

® According to McCubbin (Dec. 2011), note 25, the 580 MW APWRA wind farms avoided more than
45,000 avian deaths over 20 years (240 months), which equals 187 avian deaths avoided per month.
AW!I's portion alone is estimated to avoid approx. 31 bird deaths per month.
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EXHIBIT B
E-mail 11/04/14 to USFWS regarding ECP and ETP

From: Andrew Roth <ajr@powerworks.com>

Sent: Tuesday, November 04, 2014 4:40 PM

To: heather_beeler@fws.gov; amedee_brickey@fws.gov; Daniel Crum
Cc: : Rick Koebbe; 'McGovert Morgan'; wd@powerworks.com
Subject: USFWS 110414 next steps, ECP & ETP

We appreciate your time spent meeting with us on Oct. 27 at your offices in Sacramento. As stated during our meeting,
AWl is committed to filing for an Eagle Take Permit for existing operations and repowering, likely as a joint undertaking.

To begin, we propose to summarize the avian fatality and use data already collected by the various County-led monitoring
efforts. We'll then present this summary to the USFWS to begin a discussion regarding the sufficiency of such existing

data for use in preparing an Eagle Conservation Plan. Because this effort requires coordination with Alameda County and
its monitoring consuitant, ICF, we expect that it could take weeks to gather, assemble, and preliminarily evaluate this data.

Please let us krow if you have any further suggestions or comments regarding our plans discussed above for this Eagle
Take Permit application process.

As we briefly discussed in our meeting, Alameda County's cost of avian mitigation has cost us over $14 million since
2007. Due to the high cost of avian mitigation, our operating Altamort wind farms are economically marginal, which
means we cannot afford o implement two separate costly avian mitigation plans—aone for the County and one for the
USFWS—that continues to increase avian mitigation costs beyond our means. Therefore, we need to consolidate and
work closely with both entities, if possible, to see if there's common ground to allow us to keep operating. If not, we will
need to shut down our wind farms.

Please contact us if you have any questions.

Andrew J. Roth, General Counsel
Altamont Winds Inc.

Tracy, California

Office: 925-455-7251

Cell: 516-770-7009
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EXHIBIT C
Avian Conservation & Mitigation Program
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fatalities in particular have seen significant reductions. A formal report analyzing this reduction
was released in November 2012.7

3.  WIND TURBINE SHUTDOWN AND REMOVAL

The Altamont Pass Wind Resource Area (“APWRA?”) has been producing wind-generated
electricity since the early 1980s. At its peak, the Altamont Pass contained over 5,000 wind
turbines with an operating capacity of approximately 580 MVWV. Of that number, AWI originally
operated 920 wind turbines consisting of 900 x 100 kW KCS56 turbines and 20 x 250 kW WEG
turbines, operating at a total capacity of 95 MW.

Since 2005, AWI has permanently shut down and removed 92 turbines, or 10% of its total fleet
in the Altamont Pass, representing 9.2 MW of generation potential, resulting in its current
operating capacity of 85.8 MW. Further, 100% of AWI's WTs are shut down for 3.5 months
each winter. The details of these wind turbine (*WT?”) removals and shutdowns are discussed
below.

3.1 Winter Seasonal Shutdown. AWI participates in the County-mandated annual Winter
Seasonal Shutdown (“WSSD”), a period during which WTs are shut down based on the theory
that non-operating WTs are less harmful to birds. The WSSD was first implemented in the
winter of 2005/20086, requiring 50% of non-repowered APWRA WTs in a defined region be shut
down from November 1 through December 31. The remaining 50% of non-repowered WTs
were shut down from January 1 through February 28, 2006. The order of the shutdown
reversed the following winter. A two-month APWRA-wide shutdown was implemented in the
winter of 2007/2008, beginning November 1, and the shutdown period was extended to three
months in 2008/2009, and then finally extended to three and one half months beginning in
2009/2010, which is the duration currently in effect.

AWI continues to participate in the annual WSSD, despite the fact that the magnitude of the
effect of the seasonal shutdown on fatality rates in the APWRA cannot be clearly quantified or
isolated from other mitigation measures. For example, an analysis of all reported golden eagle
finds at AWI turbines shows that only slightly more carcasses are discovered in the summer
than in the winter (see Exhibit 4). And despite six years of progressively increased winter
shutdown intensity, there has been no evidence of a commensurate fatality reduction (see
Exhibit 5). '

What is known with certainty, however, is that the economic consequences of the WSSD to AWI
alone totals more than $5 million in lost revenues (see Exhibit 3).

3.2 “Hazardous” Wind Turbine Removals. Over the years, the SRC and various wildlife
consultants have examined the APWRA and attempted to identify those WTs that pose a
disproportionate risk to avian species. Several different models have been proposed for
identification of high-risk WTs.

AWI's CUPs require that it remove and/or relocate all “Tier 1 hazardous turbines” by October
31, 2005, followed by removals of one quarter of “Tier 2" WTs each year over a subsequent

2 |CF International. 2012. Altamont Pass Wind Resource Area Bird Fatality Study, Bird Years 2005-2010.
November. M87. Sacramento, CA. Prepared for Alameda County Community Development Agency,
Hayward, CA.
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four-year period, ending September 30, 2010.> The CUPs define BioResource Consultants
Inc.’s research for the California Energy Commission (“CEC?”) as the source of those wind
turbine classifications,” but the SRC subsequently directed that “BioResource Consultants, Inc.”
be replaced with “Smallwood and Spiegel, June 2005,” referencing an unpublished CEC staff
report, Combining biology-based and policy-based tiers of priority for determining wind turbine
relocation/shutdown to reduce bird fatalities in the APWRA. The June 2005 report is one in a
series of 2005 reports in which Smallwood and Spiegel discussed a system by which they
believed the hazardousness of a WT could be assessed.® Turbines were classified in “Tiers”,
numbered 1 through 6, with 1 considered the most hazardous. The scheme relied on what the
authors believed were a number of characteristics that made an individual WT dangerous to
raptors, but the reports did not clearly identify those specific WTs considered to be hazardous,
nor was a list of ranked WTs initially provided to AWI. In response, AWI and the other wind
companies operating in the APWRA consulted with Western EcoSystems Technology Inc.
(“WEST?”) to help identify those turbines which would be of a Tier 1 or Tier 2 hazard ranking
utilizing the Smallwood and Spiegel scheme, or otherwise deemed hazardous based on
historical fatality data. In accordance with the information prepared by WEST, AWI promptly
shut down 18 WTs identified as hazardous. AWI presented this information to the SRC at their
August 20-22, 2007 meeting.”

In 2007, AWI received a second list prepared by WEST, purportedly based upon the Smallwood
and Spiegel assessment identifying AWI's Tier 1 and Tier 2 WTs. At that time, AWI learned
that, by following the 2005 WEST classifications, it had shut down seven out of nine Tier 1 WTs
and five of 19 Tier 2 WTs. AWI subsequently shut down the two remaining Tier 1 WTs® on
October 15 and 19, 2007, respectively. All of AWI's Tier 1-ranked WTs remain permanently
shut down.

Unlike Tier 1 WTs, the CUPs required those WTs ranked Tier 2 to be shut down in quarter
phases over the four-year period from September 2007 to September 2010.° As above, AWI
had already shut down and removed five Tier 2 WTs, more than 25% of AWI's total number of
Tier 2 WTs, before September 30, 2007 as part of the 2005 shutdown it initiated in consultation
with WEST. The second quarter of Tier 2 WTs slated to be shut down were timely removed on
September 30, 2008."°

The Tier Ciassification system was abandoned in 2007 after the author of the scheme informed
the SRC that the “removal of dangerous turbines would also create new configurations of wind
turbines that could conceivably pose more risk than was eliminated.””’ The Tier Classification
system was thus replaced with the SRC’s High Risk Turbine classification system (*“HRT"),

8 CUP, Exhibit G-2, Year One, Condition 1; Years Two & Three, Condition 5; Years Four & Five,
Condition 1.

* Id.

® SRC Document P21, p. 1.

®S. Smallwood & L. Spiegel, Assessment To Support An Adaptive Management Plan for the APWRA
(January 2005); Partial Re-Assessment of an Adaptive Management Plan for the APWRA: Accounting for
Turbine Size (March 2005); Combining biology-based and policy-based tiers of prionty for defermining
wind turbine relocation/shutdown to reduce bird fatalities in the APWRA (June 2005), Unpublished CEC
staff reports, available at http://www.altamontsrc.org/alt_tc.php.

" SRC Document P53, p. 12; SRC Document P51, Status and Tier Classifications of AWI Wind Turbines.
® Wind Turbines 1396 and 0089.

° CUP, Exhibit G-2, page 3, sections 5 & 1.

'® Tower numbers 1380,1400,1538,1539,1540

"' SRC Document P67, at 2.
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which ranked WTs on a scale of 1 to 10, with 10 presumed to be the most hazardous.” In a
September 2009 phone conversation with the Alameda County Planning Department, later
confirmed in writing, AWI shut down six HRT-10 WTs in lieu of the five Tier 2 WTs required to
be shut down under Exhibit G-2 by September 30, 2009." AWI notified the County of the
shutdown of the final four Tier 2 WTs on September 16, 2010." Again, HRT-10 WTs were shut
down in lieu of Tier 2 WTs.

In compliance with its CUPs, AWI has permanently shut down and removed all required Tier 1
and Tier 2 WTs (or HRT 10 WTs in lieu of Tier 2 WTs).

Most recently, as a condition of modifying the project shutdown timeline contained in the CUPs,
AWI removed an additional 14 wind turbines from those locations deemed under the HRT
system to be the most hazardous in AWI’'s remaining fleet.”> AWI reported/confirmed removal

of these turbines on October 31, 2013."®

3.3 Removal of Unproductive Turbines and Towers. Exhibit G-2 of AWI's CUPs requires
the removal of “derelict and non-operating turbines.”’” At the issuance of the CUPs on
September 22, 2005, however, the term “derelict and non-operating” had not yet been defined,
nor could the SRC provide a definition because it had not yet been empaneled.
Notwithstanding, upon the issuance of the CUPs on September 22, 2005, AWI reported to the
County that it had removed 12 of what it considered “derelict” wind turbines.’® AWI reported to
and discussed these removals with the SRC at the December 4, 2006 SRC meeting.”® AWI
made a further good-faith effort to remove additional WTs it believed were “derellct during
2007, 2008 and 2009.

In a September 30, 2009 letter, the County recommended that “derelict and non-operating
turbines” be defined as (a) turbines that have remained non-operational for 12 consecutive
months and (b) turbine sites with towers only. (Prior to this, the County had provided AWI with a
draft definition in the proposed revision of Exhibit G-2 from April 23, 2009.) The County also
recommended that all of AWT's “derelict and non-operating” WTs which have been inoperative
for 12 months or more as of September 30, 2009 be removed by February 28, 2010. Inits
February 2, 2010 letter to the County, AWI confirmed removal of all its “derelict and non-
operating” WTs as on January 26, 2010.

3.4 Additional Wind Turbine Removals. In addition to those WTs identified as “hazardous”
or derelict, AWI has also removed and relocated additional WTs it has considered high risk.

Internal efforts to identify hazardous WTs. For years, AWI has proactively compiled and
analyzed avian fatality data for its WT fleet in an effort to identify WTs that appear to pose an

"2 Note that of the 124 AWI WTs the SRC rated as hazardous under the new system (ratings 7 to 10), 81
gor 65%) were originally ranked as low risk (Tiers 4-6).

AWI letter to County, October 2, 2009, indicating shut down of tower nos. 6527-6532.

Tower numbers 1596, 6512, 6513, and 6514

®> Tower number 6-12, 43, and 4463—4468
' AW letter to County, October 31, 2013.
7 Exhibit G-2, page 1, section 2 b.
18 AWI removed wind turblne towers 1390-1391, 5151-5154, and 6035-6040 before March 22, 2006.

® See SRC Compliance Reporting Table dated November 30, 2006, later assigned SRC Document No.
P5 and updated/re-dated February 19, 2007.
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number of wind projects in the APWRA. This agreement will allow AWI to extricate itself from a
shared common infrastructure arrangement between AWI and NextEra, involving power
contracts, master land easements, substations, etc.

Despite our repowering progress, many challenges remain that could delay repowering beyond
2016 mentioned above. For example, the federal Production Tax Credit (“PTC”), which
currently provides an income tax credit of 2.3 cents per kilowatt-hour for the production of
electricity from wind farms, expired on December 31, 2013. Despite extensive lobbying, the
wind industry has been unable to secure extension of the PTC in the current political
environment; however, the wind industry is hopeful that the PTC could be extended during the
upcoming lame-duck session of Congress, at the end of 2014 or early 2015.

Compounding the potential unavailability of the PTC, PG&E and other California utilities are
offering dramatically lower wholesale power prices for electricity from new generation sources,
such as, a repowered APWRA wind farm. Repowering cannot occur if the utility does not
accept an economically viable purchase price for the electricity produced by wind farms. Even
more critical, PG&E has decided not to extend or enter into any bilaterally negotiated renewable
power purchase contracts, so AWI is required to compete in the open market against all other
new renewable developments/projects. Considering the extensive mitigation and permitting
costs in the APWRA, AWI's power price bid to PG&E is necessarily higher than many other
locations, thereby reducing AWI’s chances of success in competitive bid processes.

Another obstac