OFFICE OF THE COUNTY COUNSEL

1221 Oak Street, Suite 450, Oakland, California 94612-4296 DONNA R. ZIEGLER
Telephone (510) 272-6700 Facsimile (510) 272-5020 COUNTY COUNSEL

AGENDA June 18, 2024

June 4, 2024

Honorable Board of Supervisors
County of Alameda

1221 Oak Street, Suite 536
Oakland, California 94612-4305

SUBJECT:  Approve the Fourth Amendment to Legal Services Agreement with Day Carter &
Murphy LLP for the Community Development Agency Surface Mining Program

Dear Board Members:

RECOMMENDATION:

A. Approve the Fourth Amendment to Legal Services Agreement (Procurement Contract
No. 18751) with Day Carter & Murphy LLP (Thomas Henry, Esq., Partner; Location:
Sacramento) for legal services for the County of Alameda Community
Development Agency Surface Mining Program, extending the term 7/1/2019 through
6/30/2024, by one (1) year to 6/30/2025, with no change to the contract amount of
$800,000; and

B. Authorize the Community Development Agency Director and County Counsel to sign
the Fourth Amendment, and submit executed copies to the Clerk of the Board for filing.

DISCUSSION:

The County of Alameda’s Community Development Agency (CDA) requires legal counsel with
substantial experience in local, state, and federal law concerning surface mining and related land
use and environmental law.

CDA manages the review and permitting of new and existing surface mines under the Alameda
County Surface Mining Ordinance (SMO) and the California Surface Mining and Reclamation Act
(SMARA). As Lead Agency under SMARA and the SMO, CDA is charged with reviewing,
permitting, and processing surface mining permit (SMP) applications, permit amendments, and
reclamation plans; management of mine inspections to ensure operation compliance; enforcing
conditions of approval and SMARA regulations; reviewing and approving permitted surface mines'
financial assurances; and managing and developing mineral resources through the land use
planning process as mandated by SMARA and the SMO. There has been a substantial increase
in enforcement and permit holder activity in the last few years.

With oversight from the Office of the County Counsel, the selected outside counsel will provide
specialized legal counsel services regarding the SMO, SMARA, surface mining permits and
reclamation plans, related land use issues, CEQA and (to a lesser extent) NEPA, the State and
Federal Clean Water Acts, and State and Federal Endangered Species Acts.
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On July 9, 2019 (Agenda Item 26) your Board approved and authorized the CDA Director to
execute the Legal Services Agreement with Day Carter & Murphy LLP for a two-year term, from
July 1, 2019 to June 30, 2021. On August 3, 2021 (Agenda Item 54.2) your Board approved and
authorized the CDA Director to execute the First Amendment for a one-year term, from July 1,
2021 to June 30, 2022 and, if necessary, to exercise an option for one additional year. The option
year was exercised and the CDA Director executed the Second Amendment for a one-year term,
from July 1, 2022 to June 30, 2023. Your Board approved an additional one-year extension to
June 30, 2024 on June 27, 2023 (Agenda Item 29).

CDA and County Counsel recommend this further one-year extension to the Legal Services
Agreement in order to continue facilitation of the completion of ongoing updates to the SMO,
Surface Mining Permit and/or Reclamation Plan modifications and amendments, and to provide
continuity of representation in on-going surface mining projects.

SELECTION CRITERIA/PROCESS:

On March 23, 2017, the Office of the County Counsel (“County Counsel’) sent out a letter to six
(6) law firms known to have a surface mining practice, requesting each firm to provide County
Counsel and CDA with its written proposal to assist County Counsel in providing these legal
services.

Five law firms submitted proposals: (1) Abbott & Kindermann, Inc., Sacramento; (2) Best, Best &
Krieger, LLP, Sacramento; (3) Meyers Nave, Oakland; (4) Richards Watson & Gershon, San Luis
Obispo; and (5) Stoel Rives LLP, Sacramento. On August 8, 2017, representatives from Abbott
& Kindermann, Best Best and Krieger, and Stoel Rives were interviewed and evaluated by a panel
of representatives from County Counsel, CDA, and CDA consultant Benchmark Consulting.

Following those interviews and review of the written proposals, the panel determined that Stoel
Rives LLP (“Stoel”) was the most qualified firm to provide the needed services. Stoel had
substantial experience with mining operations permits and resolving mine permit compliance
issues. Stoel regularly represented public agencies throughout California in connection with
surface mining matters. Additionally, Stoel is a leading environmental law firm.

On December 19, 2017 (Agenda Item 22) your Board awarded a contract to Stoel. On May 1,
2019, Thomas Henry, Esq. left the Stoel law firm and joined the Sacramento law firm of Day Carter
& Murphy LLP (Day Carter). Mr. Henry performed almost all of the work on the contract and with
his departure Stoel exercised its option to terminate Stoel’s relationship with the County. On July
9, 2019 (Agenda Item 26), the Board authorized execution of an agreement with Day Carter,
transferring the work from Stoel to Day Carter to provide continuity of representation in on-going
surface mining projects.

FINANCING:

The contract will be funded by reimbursement from the surface mining permit holders for work
performed for permit enforcement and inspections. The funding allocation for this contract
amendment is included in CDA’s proposed MOE Budget for FY 2024-2025 ($576,000). There will
be no net County cost as a result of this action.
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VISION 2026 GOALS:

The Legal Services Agreement meets the Vision 2026 10X Goal of Accessible Infrastructure,
ensuring infrastructure meets the highest safety and security standards.

Respectfully submitted,

DocuSigned by:

DocuSigned by:
@ovum K. Digfar Sandra Kowera

635A0D59C8234F0... 4C216765DCDF437...
DONNA R. ZIEGLER SANDRA RIVERA, Director
County Counsel Community Development Agency

cC: Susan Muranishi, County Administrator
Melissa Wilk, Auditor-Controller
Andrea L. Weddle, Office of the County Counsel
Lucia Romo, Community Development Agency
Peilin Chen, County Administrator’s Office



FOURTH AMENDMENT TO LEGAL SERVICES AGREEMENT

The COUNTY OF ALAMEDA (“County”), on behalf of the County’s Community
Development Agency’s Neighborhood Preservation and Sustainability Department
(“County” or "NPS") and DAY CARTER & MURPHY, LLP (“Day Carter”) entered into a
Legal Services Agreement, dated July 9, 2019, as amended by the First Amendment to
Legal Services Agreement, authorized on August 3, 2021, as amended by the Second
Amendment, dated June 1, 2022, and that Third Amendment, dated June 27, 2023
(collectively the “Agreement”), for Day Carter to provide the services of special legal
counsel in matters related to the County’s Surface Mining Program, under the supervision
and direction of the Office of the County Counsel; and

WHEREAS, the term of the Agreement, as amended, expires on June 30, 2024,
and the County and Day Carter mutually desire to amend the Agreement to allow Day
Carter to continue to provide special legal services; and

NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, County and Day Carter agree as follows:

A. Paragraph 2 of the Agreement is amended to read as follows:

TERM: The term of this agreement shall be extended for a period of one (1) year
beginning on July 1, 2024 and continuing until June 30, 2025.

B. Except as expressly modified by this Fourth Amendment, all terms and
conditions of the Agreement are and remain in full force and effect.

WHEREAS, the parties have entered into this Fourth Amendment as of the ____
day of , 2024,

i

COUNTY OF ALAMEDA DAY CARTER & MURPHY, LLP

By: ,//(/\\ -
Donna R. Ziegler, County Counsel Thomas A. Henry, Partner

By:

- Sandra Rivera, Director
Community Development Agency

APPROVED AS TO FORM:
DONNA R. ZIEGILER, COUNTY COUNSEL

ocuSignedby?

By: Ul/wb’w (. Weddle

65802848033 A493

Andrea L. Weddle
Chief Assistant County Counsel






