Water Conservation

FLOOD CONTROL AGENDA ITEM NO.: June 4, 2024

Flood Control &8

May 21, 2024

The Honorable Board of Supervisors
County Administration Building
1221 Oak Street

Oakland, CA 94612

SUBJECT: FOR THE ELMHURST CREEK RESTORATION PROJECT IN ZONE 12
LINE M HOLD HEARING ON NOTICE OF INTENTION TO CONDEMN
PORTIONS OF REAL PROPERTY IN STORM DRAIN EASEMENT FROM
690 HEGENBERGER LLC; ADOPT ARESOLUTION OF NECESSITY AND
RELATED DOCUMENTS

Dear Board Members:

RECOMMENDATION:

A.

Hold a public hearing to consider all evidence related to the Notice of Intention to Condemn Real
Property in Permanent Storm Drain Easement to proceed with the Elmhurst Creek Restoration Project
in Zone 12, Line M located in the City of Oakland; and

Adopt a Resolution of Necessity finding that the Alameda County Flood Control and Water
Conservation District (District) has complied with Section 1245.230 of the Code of Civil Procedures
to exercise the power of eminent domain to acquire real property in Permanent Storm Drain Easement
from Property Owner: 690 Hegenberger LLC, a California limited liability company (Owner), (APN
No. 42-4318-3 (portions)) Right-of-Way Nos. 8398 and 8399 in the amount of $29,100.00; and

Authorize and direct the District’s Counsel to commence a proceeding of eminent domain and apply
for an Order of Prejudgment possession for the adopted resolution; and

Authorize the Auditor-Controller to draw a warrant from Alameda County Flood Control District Flood
Funds Fiscal Year 2023-2024 Approved Budget for the adopted resolution.

DISCUSSION/SUMMARY:

The District has a project to improve a portion of EImhurst Creek between Baldwin Street and Union Pacific
Railroad right-of-way in the City of Oakland. The real property interests to be acquired in Storm Drain
Easement (SDE) are necessary to creek restoration project adjacent to Owner’s property. The proposed
improvements will involve construction of a vertical concrete channel wall to widen and stabilize the
eroding bank of the creek.
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The District’s written offer of the appraised fair market value for the required SDE has been presented to
the Owner on multiple occasions and Owner has been given adequate time to consider the offer. The Owner
has responded rejecting the District’s written offers and efforts. The District has reached an impasse with
the Owner for the acquisition of the identified portions of real property.

Commencement of eminent domain proceedings is now required for acquiring the identified portions of
property rights within the established timeframe to secure the construction schedule for this project. An
official letter dated 4/30/2024 advising the Owner of the Notice of Intention to Adopt Resolution on
Necessity to Condemn Real Property has been sent to inform Owner of the scheduled hearing date of
6/4/2024.

To proceed with the condemnation action, your Board must find and determine each of the following:
1. The public interest and necessity require the identified real properties for the proposed Project.

2. The proposed Project is planned and located in a manner that will be the most compatible with the
greatest public good, and least private injury.

3. The real properties described in the Resolution of Necessity are necessary for the proposed Project.
4. The offer required by section 7267.2 of the Government Code has been made to the owner of record.

5. The Alameda County Flood Control and Water Conservation District, as the condemning agency for
the Project has complied with all conditions and statutory requirements necessary to exercise the power
of eminent domain to acquire the identified portions of real property, as well as any other matter
required to take the identified portions of real property by eminent domain.

The proposed Resolution of Necessity conforms to the requirements of Section 1245.230 of the Code of
Civil Procedure, and will also direct the District’s Counsel to apply for an Order of Prejudgment Possession.
The Resolution of Necessity should be adopted so that the condemnation action can be filed in a timely
manner, the property interests acquired, and the Project advertised and awarded.

FINANCING:

In order to obtain an Order of Prejudgment Possession for the affected location, it will be necessary to
deposit the District’s offer, the amount of the approved fair market appraisal, with the State Treasurer, State
Condemnation Fund. The appraised value and offer amount for the property rights in the amount of
$29,100.00 is included in the Alameda County Flood Control District Flood Funds

Fiscal Year 2023-2024 Approved Budget. There will be no impact to the County General Fund, and no
increase in net county cost as a result of this action.

VISION 2026 GOAL.:

The construction of the restoration project necessitated the proposed acquisition of the required real
properties and advances the 10X goal of Accessible Infrastructure, which will ultimately lead to achieving
our shared visions of Safe and Livable Communities and a Healthy Environment.
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Yours tru!‘){,,
y:

(B

FD817EF5B3EDA467 ...

Daniel Woldesenbet, Ph.D., P.E.
Director of Public Works

Attachment

¢: Susan Muranishi, County Administrator
Clerk of the Board
Auditor - Controller
Kathy Lee, Deputy County Counsel
Peilin Chen, County Administrator’s Office

DW:MT/EM
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THE BOARD OF SUPERVISORS OF THE ALAMEDA COUNTY FLOOD CONTROL AND
WATER CONSERVATION DISTRICT

RESOLUTION NO. 2024-292

RESOLUTION OF NECESSITY TO CONDEMN STORM DRAIN EASEMENTS FOR THE
ELMHURST CREEK RESTORATION PROJECT IN ZONE 12, LINE M; MAKE FINDINGS
AND DETERMINATIONS; AUTHORIZE EMINENT DOMAIN PROCEEDINGS AND
APPLICATION FOR POSSESSION PRIOR TO JUDGMENT; AUTHORIZE THE DRAWING
AND DEPOSIT OF WARRANT.

WHEREAS, California Constitution Article 1, Section 19; Section 5 (13) of the Alameda
County Flood Control and Water Conservation District (“District”) Act (Wat. Code, § App. § 55-5,
paragraph 13); and California Code of Civil Procedure sections 1230.010, et seq., authorizes the
District to acquire property for flood control and related purposes by eminent domain; and

WHEREAS, the District has a project to improve and restore.a portion of EImhurst Creek
along Zone 12, Line M between Baldwin Street and Union Pacific Railroad right-of-way in the City

of Oakland; and

WHEREAS, the Elmhurst Creek Restoration Project in Zone 12, Line M has been
determined to be categorically exempt from the California Environmental Quality Act as described

in CEQA Guidelines, Section 15301; and

WHEREAS, the District requires Storm Drain Easements for its Elmhurst Creek
Restoration Project in Zone 12, Line M in the City of Oakland, State of California; and

WHEREAS, the District provided “Notice of Intention to Adopt Resolution of Necessity to
Condemn Real Property” via mail on April 30, 2024 to the owner of the hereinafter described real
property, 690 Hegenberger LLC, a California limited liability company, of the intention of this
Board of Supervisors to adopt this Resolution of Necessity; and

WHEREAS, said matter has come on to be heard on the date, and at the time and place
heretofore set, and this Board of Supervisors has now considered all of the evidence presented

at said hearing; and

WHEREAS, as required by Section 7267.2 of the Government Code of the State of
California an offer of just compensation was presented to the affected property owner of record;
and

WHEREAS, said portions of real property are more particularly described as:

EXHIBIT “A” and “B" ATTACHED HERETO AND MADE A PART HEREOF
(Right-of-Way Nos. 8398 and 8399);

NOW, THEREFORE, BE IT RESOLVED, that this Board of Supervisors does and it
hereby finds and determines that the notice of its intention to adopt this resolution of necessity
was duly given as required by law, and on the date and at the time and place fixed for hearing,
the Board did hear and consider all of the evidence presented; and

Elmhurst Creek Resolution of Necessity
R/W Nos. 8398 and 8399



BE IT FURTHER RESOLVED, by at least a four-fifth vote of this Board of Supervisors,

pursuant to Sections 1245.230 and 1245.320 of the Code of Civil Procedure that this Board does
and it hereby finds and determines each of the following;

1.

The public interest and necessity require the identified real properties for the proposed
Project.

The proposed Project is planned or located in the manner that will be most compatible
with the greatest public good and the least private injury.

The real properties described in the Resolution of Necessity are necessary for the
proposed Project.

The offer required by Section 7267.2 of the Government Code has been made to the
owner of record.

The Alameda County Flood Control and Water Conservation District, as the condemning
agency for the Project, has complied with all conditions and statutory requirements
necessary to exercise the power of eminent domain to acquire the identified portions of
real property, as well as any other matter required to take the identified portions of real

property by eminent domain.

BE IT FURTHER RESOLVED, that County Counsel is hereby authorized and directed to

commence and maintain a proceeding in eminent domain in the Superior Court of the State of
California in and for the Alameda County Flood Control and Water Conservation District, to
acquire for the District the interest in and to the real property more particularly identified in Exhibits
A and B as “Right-of-Way Nos. 8398 and 8399"; and

BE IT FURTHER RESOLVED, that County Counsel is hereby authorized and directed to

make application to said Court for an Order of Prejudgment possession in said proceedings; and

BE IT FURTHER RESOLVED, that the Auditor-Controller be hereby authorized and

directed to draw a warrant from District Flood Funds Fiscal Year 2023-2024 Approved Budget, in
the amount of Twenty-Nine Thousand and One Hundred and 00/100 Dollars ($29,100.00), said
warrant to be made payable to the State Treasurer's Office — Condemnation Deposits Fund, and

delivered to the County Counsel, to be deposited with said payee.

Elmhurst Creek Resolution of Necessity
R/W Nos. 8398 and 8399



The foregoing Resolution was passed and adopted by the Board of Supervisors of the Alameda
County Flood Control and Water Conservation District on June 18, 2024 by the following vote:

Ayes:  Supervisors Carson, Tam, Haubert, Marquez, & President Miley - 5

V(XCM

NATE MILEY
PRESIDENT, BOARD OF SUPERV ORS

Noes: None

Excused: None

ATTEST.

CLERK OF THE BO£ PERVISORS

APPROVED AS TO FORM:
DONNA R. ZIEGLER, COUNTY COUNSEL

[DocuSlgned by:

Kathy Lee, Deputy County Counsel

Elmhurst Creek Resolution of Necessity
R/W Nos. 8398 and 8399



EXHIBIT “A”

ALAMEDA COUNTY FLOOD CONTROL AND
WATER CONSERVATION DISTRICT DESCRIPTION

ZONE 12, LINEM
GRANT OF EASEMENT DESCRIPTION
MAP: RF-2234 DESC. NO.: 8398
APN: 42-4318-3 (Por.) DATE: NOVEMBER 20, 2023

All that certain real property situate in the City of Oakland, County of Alameda, State of California, described as
follows:

Being a portion of the that certain parcel of land described in the Grant Deed from Moose International, Inc., to
690 Hegenberger LLC, a California limited liability company recorded April 18, 2016, under Recorder’s Series
Number 2016097924, Official Records of Alameda County Described as follows:

BEGINNING at the point of intersection of the Southwesterly corner of said parcel with the Easterly right of
way line of Hegenberger Road, (66 feet in width), also being the northwesterly corner of that certain parcel of
land granted to Alameda County Flood Control and Conservation District on April 21, 1983 under recorders
series number 83-066521, Official Records of Alameda County more particularly described as follows;

Thence along the southern of said parcel (690 Hegenberger LLC), South 89° 26° 40” East, (the bearing of said
southern line taken as South 89° 26° 40" East ,for the purpose of making this description). 327.94 feet;

Thence leaving the last named line North 41° 43° 55” West, 8.83 feet;
Thence North 86° 16° 25” West, 322.49 feet to the aforementioned Easterly line of Hegenberger Road;
Thence along the last named easterly line, South 00° 33” 20” West, 24.37 to the POINT OF BEGINNING.
And containing an area of 4995 square feet of land (0.114 acres).

END OF DESCRIPTION

A plat of the above described property is attached as Exhibit B hereto and by this reference made a part hereof.
The above description is not valid without said plat.

This real property description has been prepared by me or under my direction in conformance with the
Professional Land Surveyors’ Act (California Business and Professions Code 8700 et seq.).

o

Ron Archer Jr./ PLS 8427
Senior Land Surveyor
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EXHIBIT “B”

ALAMEDA COUNTY FLOOD CONTROL AND
WATER CONSERVATION DISTRICT DESCRIPTION

ZONE 12, LINEM
GRANT OF EASEMENT DESCRIPTION

MAP: RF-2235 DESC. NO.: 8399
APN: 42-4318-3 (Por.) DATE: Nov. 20,2023

All that certain real property situate in the City of Oakland, County of Alameda, State of California, described as
follows:

Being a portion of the that certain parcel of land described in the Grant Deed from Moose International, Inc., to
690 Hegenberger LLC, a California limited liability company dated April 18, 2016, under Recorder’s Series
Number 2016097924, Official Records of Alameda County Described as follows:

BEGINNING at the point of intersection of the southeastern corner of said parcel with the Southwestern line of
the 100 foot right of way of the Central Pacific Railroad Company described in a deed recorded March 12, 1947
under Recorder’s Series Number AB/20803 in Book 5098, Page 261, Official Records of Alameda County. Said
point also being the Southwestern corner of that certain parcel of land granted to Alameda County Flood Control
and Conservation District on April 21, 1983 under recorders series number 83-066521, Official Records of
Alameda County more particularly described as follows;

Thence along the general Southem line of said parcel (690 Hegenberger LLC) North 76° 58 55” West, (the
bearing of said southern line taken as North 76° 58° 557 West for the purpose of making this description). 86.63
feet;

Thence North 41° 43” 55” West, 52.75 feet;

Thence Leaving the last named line, South 66° 16’ 28” East, 120.37 feet to the aforementioned Southwestern line
right of way line;

Thence along the last named line South 41° 43° 55 East, 14.00 feet to the POINT OF BEGINNING.
And containing an area of 1669 square feet of land ( 0.39 acres).

END OF DESCRIPTION
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A plat of the above described property is attached as Exhibit B hereto and by this reference made a part hereof.
The above description is not valid without said plat.

This real property description has been prepared by me or under my direction in conformance with the
Professional Land Surveyors’ Act (California Business and Professions Code 8700 et seq.).

Ron Archer Jr./ PLS 8427
Senior Land Surveyor
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