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OFFICE OF THE COUNTY COUNSEL REVISED
1221 Oak Street, Suite 450, Oakland, California 94612-4296 DONNA R. ZIEGLER
Telephone (510) 272-6700 Facsimile (510) 272-5020 COUNTY COUNSEL

Agenda # November 14 , 2023

November 9, 2023

Honorable Board of Supervisors
County of Alameda

1221 Oak Street, Suite 536
Oakland, California 94612-4305

SUBJECT: ADOPT AN ORDINANCE AND RESOLUTION TO AMEND SECTION 62 OF THE
COUNTY OF ALAMEDA CHARTER AND CALL A SPECIAL ELECTION TO BE
CONSOLIDATED WITH THE MARCH 5, 2024, PRIMARY ELECTION, FOR THE
PURPOSES OF SUBMITTING THE PROPOSED AMENDMENT TO THE VOTERS
FOR APPROVAL

Dear Board Members:

RECOMMENDATION:

A. Adopt an Ordinance calling for a special election to be consolidated with the
statewide election to be held on March 5, 2024, for the purpose of submitting a
measure to the voters of the County of Alameda (“County”) on the question of
whether the Charter of the County should be amended by replacing the language
of County Charter Section 62, in its entirety, with the following: “California state law
applicable to the recall of county officers shall govern the recall of County of
Alameda elected officers.”

B. Adopt a resolution and order calling for and giving notice of a special election to be
consolidated with the statewide election to be held on March 5, 2024, to amend
County of Alameda Charter, Section 62, by replacing the language of County
Charter Section 62, in its entirety, with the following: “California state law applicable
to the recall of county officers shall govern the recall of County of Alameda elected
officers.”

SUMMARY:

Section 23720 of the Government. Code provides that the County Charter may be
amended by a proposal submitted either by the governing body or by a petition signed by
10% of the qualified electorate within the County. The proposed ordinance and resolution
would call for a special election to be held on March 5, 2024, consolidated with the
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statewide Primary Election, for the purpose of submitting to the voters of the County the
question of whether the County Charter should be amended.

DISCUSSION:

The County of Alameda is a charter county. Generally, a county’s charter supersedes
state law, and a county is bound to follow its charter where the two conflict. The voters of
a charter county must authorize any amendment to a county charter. A Board of
Supervisors lacks the authority to amend a charter absent voter approval. This action
seeks to perfect amendments to Section 62 of the County of Alameda Charter by
authorizing an election to obtain voter approval of proposed amendments, for the reasons
explained in detail below.

Section 62 of the County’s Charter prescribes the procedure to recall a County officer and
applies to both “elective and appointive” officers. A thorough review of Section 62 of the
Charter reveals that Section 62, for all intents and purposes, is out of date. It is out of
alignment with the recall procedures found in state law and found in all other charter
counties in the state. Additionally, the County of Alameda Charter allows for the removal
of specified appointed County officers, unlike most other counties in California. And,
significantly, due to the growth of the County over many decades, and the changes to
election law, including changes to the manner in which elections are conducted, it is likely
unfeasible to carry out a recall election in the manner outlined in the charter.

In order to provide the public and the Registrar of Voters with clear and achievable
standards for conducting a recall, and to exclude specified appointed County officers from
being subject to recall, it is recommended that your Board: 1) adopt an ordinance to
amend the Charter by replacing the County’s current recall procedures with the recall
procedures prescribed in state law; 2) not include appointed County officers in the scope
of officers who can be recalled using the State law procedures; and 3) call for the
necessary special election to perfect the amendments. Amending Section 62 to adopt
state law procedures for recalling county officers will bring clarity to all regarding the
procedures, timing, and rules that will apply to recalls of County of Alameda officers. This
change will codify a transparent recall process, and benefit the public generally,
proponents of any recall, a target of a recall, and opponents of a recall, by substantially
reducing the likelihood of costly litigation that could arise due to the current outdated
standards.

PROBLEMS WITH SECTION 62 OF THE CHARTER:

Unconstitutional Provisions. Courts have held that at least two provisions of
Section 62 are unconstitutional when applied to other types of elections. These
rulings create uncertainty as to whether these provisions should, or can, be
followed when conducting a recall election.
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Section 62 requires petition circulators to be registered voters of the County.
The U.S. Supreme Court has held that a similar requirement for circulating
initiative petitions was unconstitutional. State law requires only that a
petition circulator be 18 years of age or older. The proposed amendment
to follow state law would substantially lessen the risk that any recall election
would be subject to legal challenge on the grounds that the procedures
followed were unconstitutional.

Section 62 requires that “no vote shall be counted for any candidate for said
office unless the voter also voted on the question of the recall of the person
sought to be recalled . . . .” This language was also held to be
unconstitutional. In striking the language, the court allowed voters who
skipped the recall question to vote on a candidate. Adopting state law
eliminates the risk that the form of ballot prescribed by Section 62 would
subject a recall election to legal challenge as unconstitutional. Under state
law, the question of the recall is presented to the voters without any
candidates appearing on the ballot. If a majority of voters vote for the recall,
the official is recalled, and a vacancy is created. Candidates need not mount
a campaign without knowing whether the official has been recalled.

Missing Procedures. Section 62 is silent on key procedures for a recall. A recall
generally has three broad stages: (1) the time before circulating a petition; (2) the
gathering and verification of the signatures; and (3) the recall election (if enough
valid signatures are gathered). Section 62 is completely silent on the pre-
circulation procedures.

The pre-circulation procedures in state law provide important transparency
measures as a practical matter. They provide notice to the public, identify
the target of the recall, allow the target to answer the petition, give the
elections official the opportunity to vet the form of the petition, and allow the
public time to challenge the form and content of the petition. These steps
and this level of transparency may serve to reduce the likelihood of post-
election legal challenges. State law fills in these pieces that are missing from
the Charter and provides consistent practices to follow.

Section 62 has none of these pre-circulation procedures. It starts with a
“petition demanding the election or appointment of a successor to the
person sought to be recalled shall be filed with the County Clerk [the
Registrar of Voters], which petition shall be signed by [the required humber
of electors].” In other words, Section 62 begins at the verification stage.
There'is no notice to the public or the target of the recall, no service of
notice, no answer by the recall target, no vetting of the proposed petition by
the elections official, no publication, and no prescribed opportunity or
timeline to challenge the proposed petition. This means there are no
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prescribed safeguards and checks and balances that may resolve defects
in the process before an election has occurred.

The proposed amendment to adopt state law ensures that the rules and
procedures for all stages of the recall may be known to (1) the public, (2)
proponents of any recall, (3) the target of any recall, and (4) opponents of a
recall. State law increases transparency by ensuring all relevant
stakeholders know that a recall effort is underway.

Unfeasibility. Section 62’s recall procedures may not be feasible because
election law has evolved over the many decades since Section 62 was adopted.

Section 62 requires that nominees to replace a recalled official be placed
on the same ballot as the recall and cites to “Section 1188 of the Political
Code” to define the process for nominees to qualify for the ballot. But
Section 1188 is a state law that no longer exists. This leaves a gap in the
recall procedures and no direction for qualifying nominees. State law does
not allow nominees for local offices to be placed on the same ballot as the
recall election. Instead, if the recall passes, it creates a vacancy for that
office. The vacancy may be filled by the rules governing the local
jurisdiction. Adopting state law will provide procedural clarity, transparency
for all, and close the gap.

Section 62 specifies a turnaround time for the Registrar of Voters to verify -
petition signatures that is impractical and likely unattainable for a jurisdiction
that, in the decades following Section 62’s adoption, has grown to the size
of Alameda County today—approximately 1.65 million people. Section 62
could lead to proponents of a recall gathering tens of thousands of
signatures, possibly over 100,000, to qualify a recall for the ballot. But it
only allows the elections official 10 days to verify sufficient signatures. The
elections official is highly unlikely to verify the signatures needed within the
10-day deadline. The failure to verify signatures timely could lead to costly
litigation. State law allows 30 days. Adopting state law's longer timeframe
may avoid costly pre- or post-election litigation because it provides the
Registrar of Voters more time to complete the verification process.

Section 62 requires the election to take place within 35 to 40 days of the
Board of Supervisors calling the election. As a practical matter, it is likely
not possible to prepare, print, translate, and mail ballots to the over 900,000
registered voters of the County within 35-40 days, while at the same time
hiring and training staff, and standing up vote centers for in person voting.
The quick turnaround may also conflict with the timelines mandated by the
Elections Code for such things as mailing and sending the voter information
guide and overseas and military ballots, election requirements that the
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Registrar of Voters currently follows. Adopting state law would provide the
Registrar of Voters not less than 88 days and in certain instances as many
as 180 days to conduct the election. Adopting the state law timelines
provides a more reasonable and doable timeframe to ensure that any recall
election could be executed within the timelines provided by law and
substantially reduces the risk of litigation over unmet timelines.

e Adopting state law will automatically conform the recall procedures and
timelines with those of the Elections Code (and of other counties, see
below).” Moreover, as the California Legislature updates and amends state
law, those updates and amendments will automatically apply in Alameda
County. In other words, by incorporating state law, any future changes will
be applicable to County recalls, and reduce the potential for costly Charter
amendment updates and reduce the risk of the Charter, again, falling out of
date with the times and growth of the County.

Other Charter Counties. There are 14 charter counties in California. Three of
these counties’ charters do not include recall provisions, which means state law
automatically governs recalls in those counties. The remainder refer to and
incorporate state law to govern their recalls. The County of Alameda is the only
charter county with recall provisions that completely deviate from (and are at odds
with) the state law and current constitutional law. Adopting this amendment will
align the County of Alameda with all other charter counties and non-charter
counties in the state regarding the key steps for conducting a recall election.

Other Counties. State law does not include county appointive/appointed! officers
in the scope of those who are subject to recall. They are eligible for recall in the
County of Alameda solely because of Charter Section 62. Because the Board of
Supervisors is able to remove County appointed officers without the need of a
costly election, it is reasonable not to make those officers subject to recall. This
would align with most if not all general law counties in California and most charter
counties.

FINANCING:

The net County cost for placing the measure on the baliot is not known at this time, and
will be determined, in part, upon any future jurisdictional consolidation. No additional
appropriations are required, and we anticipate funds will be available in the FY 2023-24
Approved Budget to cover the costs resuiting from the recommendation.

' We use the terms “appointive” and “appointed” interchangeably in reference to amending Charter Section
62, as we understand them to have the same meeting when using “appointed” in place of “appointive” in
the proposed amendment to Section 62. The same applies to “elected” in place of “elective” in reference
to any proposed amendment to Charter 62 in this Board letter and in the Board letters presented to the
Board of Supervisors in October of 2023 regarding amending Section 62.)
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VISION 2026 GOAL:

The proposed Charter amendment supports the goal of Accessible Infrastructure by
updating applicable recall procedures to modern day standards. It eliminates decades
old procedures that, 1) do not integrate well with the way elections are conducted today,
and 2) that are a detriment to ensuring that lawful, competent, and timely recalls may be
conducted.

CONCLUSION:

County of Alameda Charter Section 62 is out of date. Adopting the recommendations in
this letter will allow a Charter amendment to be placed on the ballot that aligns the
County’s recall procedures with California state law procedures and no longer allow
County of Alameda appointed officers to be recalled.

Vrviruly yours,
f! -&DZVL’
n

aR. Zlegler
County Counsel

cc:  County Administrator
Registrar of Voters



ORDINANCE NO. 2022-58
AN ORDINANCE CALLING A SPECIAL ELECTION TO BE HELD ON MARCH 5, 2024,
THROUGHOUT THE COUNTY OF ALAMEDA FOR THE PURPOSE OF SUBMITTING TO
THE VOTERS OF ALAMEDA COUNTY THE QUESTION OF WHETHER THE COUNTY OF

ALAMEDA CHARTER SHOULD BE AMENDED AND DIRECTING THE CONSOLIDATION OF
THE ELECTION WITH THE STATEWIDE ELECTION TO BE HELD ON THE SAME DAY

The Board of Supervisors of the County of Alameda ordains as follows:

SECTION I — Call of the Election and Purpose

A special election is hereby called, proclaimed, and ordered to be held on March 5, 2024,
throughout the County of Alameda, for the purpose of voting upon a proposed amendment to the
Charter of the County of Alameda as set forth in Section |l. Said election is hereby consolidated
with the State of California Primary Election to be held on said date throughout the State of
California, said special election to be held in conjunction therewith insofar as the territory in which
elections are to be held is the same, to wit, within the boundaries of the County of Alameda, State
of California.

The election shall be held in all respects as though there were only one election in
accordance with the provisions of section 10403 of the Elections Code of the State of California.
The consolidated election will be held and conducted in the manner prescribed in section 10418
of the Elections Code of the State of California. When the results of said special election are
ascertained, the Registrar of Voters of the County of Alameda (“Registrar of Voters”) is hereby
authorized and directed to certify the same to the Board of Supervisors of the County of Alameda.

SECTION Il — Form of Measure

The Registrar of Voters is hereby instructed to print on the sample ballots and on the
official ballots for said election the measure to be voted upon in substantially the following form,

to wit;



PROPOSED ALAMEDA COUNTY CHARTER AMENDMENT

CHARTER AMENDMENT - ADOPTING STATE LAW RECALL | YES

PROCEDURES FOR USE IN ALAMEDA COUNTY. Shall Section 62 of the
County of Alameda Charter governing the recall of elective and appointive
County officers be amended by replacing the current language, in its entirety,
with “California state law applicable to the recall of county officers shall govern NO
the recall of County of Alameda elected officers™?

A copy of the full text of County of Alameda Measure _____ is attached hereto and
incorporated herein.

SECTION Il

This Ordinance shall take effect immediately upon its adoption in accordance with the
provisions of Government Code section 25123(a) and 25124 and Elections Code 9141. Before
the expiration of 15 days after its passage, it shall be published once with the names of the
members voting for and against the same in, a newspaper of general circulation published in the
County of Alameda.

The Clerk of the Board of Supervisors is ordered to file a copy of this ordinance with the

County Registrar of Voters at least 88 days prior to the date of the election.

Adopted by the Board of Supervisors of the County of Alameda, State of California, on this

_28tHay of November 2023, by the following called vote:

AYES: Supervisors Carson, Marquez & Tam - 3

NOES: Supervisor Haubert & President Miley - 2

EXCUSED: None Approved as te Form
DONN .Z%Eﬁ!.EH, County Counse!
B ey

Brint Narle_ 2 A y  LARA

1




Full text of County of Alameda Measure ___
MEASURE ____

This Measure ____ will become effective only if submitted to the voters at the election held
on March 5, 2024, and only after approval by a majority of the qualified voters voting in the election
on the issue.

The Charter Amendment will take effect as provided for in sections 23713, 23714 and
23724 of the Government Code.

Section 62 of the Charter of the County of Alameda is amended to read, in its entirety, as
follows:

Section 62.

California state law applicable to the recall of County officers shall govern the recall

of County of Alameda elected officers.



RESOLUTION NO. R-2023-_619

A RESOLUTION AND ORDER OF THE BOARD OF
SUPERVISORS OF THE COUNTY OF ALAMEDA, STATE OF
CALIFORNIA, APPROVING AN ORDINANCE AND CALLING FOR
AND GIVING NOTICE OF A SPECIAL ELECTION AND PLACING
A MEASURE ON THE BALLOT TO BE SUBMITTED TO THE
QUALIFIED ELECTORS OF ALAMEDA COUNTY TO AMEND
COUNTY CHARTER SECTION 62 GOVERNING RECALL OF
COUNTY OFFICERS; AND CONSOLIDATING THE ELECTION
WITH OTHER ELECTIONS ON MARCH 5, 2024; FIXING THE
DATE AND MANNER OF THE ELECTION AND THE
PROCEDURE FOR VOTING THEREIN

WHEREAS, the County of Alameda (“County”) is a charter county;

WHEREAS, California State Constitution, Article XI, Section 4, paragraph (c) allows a county
charter to provide for the election and removal of elected and appointed County officers;

WHEREAS, Section 62 of the County Charter governs the recall of County officers;

WHEREAS, certain provisions of Section 62 of the County Charter are outdated, reference state
law provisions that are no longer in effect, have been declared unconstitutional in other contexts,
are silent on several key procedures for recall as outlined in state law, and may not be feasible to
execute;

WHEREAS, other charter counties throughout the state have adopted state law to apply to the
recall of their county officers;

WHEREAS, the Board of Supervisors (“Board”) cannot change or amend the County Charter
without voter approval;

WHEREAS, the Board has determined that it is in the County’s best interest to adopt state law to
govern the recall of County elected officers and to no longer subject appointed officers to recall;

WHEREAS, adopting state law will provide greater transparency regarding applicable recall
procedures for the public generally, proponents of any recall, opponents of any recall, and any
target of a recall;

WHEREAS, adopting state law will align the County’s recall procedures with the other counties in
California and create achievable standards for conducting recalls;

NOW, THEREFORE, THIS BOARD OF SUPERVISORS HEREBY RESOLVES AND ORDERS
AS FOLLOWS:

Section 1. The Board hereby finds and determines that the foregoing recitals are true
and correct.

Section 2. Call of the Election and Purpose. A special election shall be held and the
same is hereby called and ordered to be held throughout the County on the 5th day of
March 2024, for the purpose of submitting to the voters of the County by ordinance the
question of whether Section 62 of the County of Alameda Charter governing the recall of
elective and appointive County officers shall be amended to adopt state law for the recall
of County elected officers as provided in the attached ordinance, Attachment A
(hereinafter "Ordinance").



Section 3. Ordinance. The attached Ordinance calling for the election to amend Section
62 of the County Charter is incorporated herein by reference.

Section 4. Ballot Measure. The Board orders that the measure to amend the County
Charter by ordinance shall appear on the ballot substantially as follows:

BALLOT QUESTION: CHARTER AMENDMENT — ADOPTING STATE LAW RECALL
PROCEDURES FOR USE IN ALAMEDA COUNTY. Shall-Section 62 of the County of
Alameda Charter governing the recall of elective and appointive County officers be
amended by replacing the current language, in its entirety, with “California state law
applicable to the recall of county officers shall govern the recall of County of Alameda
elected officers™?

Yes No

Section 5. Consolidation. The Board hereby submits the ballot question and the
measure to the qualified electors of the County at the Election in the form set forth above.
The special election called by this resolution shall be consolidated with the other elections
conducted by the Registrar of Voters to be held in the County on March 5, 2024, and the
ordinance amending the County Charter shall be placed on the same ballot as that
provided for the primary election. The Consolidated Election shall be held and conducted
in the manner prescribed in section 10418 of the Elections Code of the State of California.
The votes received and canvassed, and the results ascertained and determined all in the
same manner as the statewide election to be held on that date and in conformity with the
election laws of the State of California. Only qualified electors of the County may vote on
the measure.

Section 6. Election Procedure. All qualified voters residing in the County shall be
permitted to vote in the election and in all particulars not recited in this resolution, the
elections shall be held as nearly as practicable in conformity with the Elections Code of
the State of California. The votes cast for and against the measure shall be separately
counted and if the measure receives a majority of the votes cast by the qualified electors
voting on the measure, the measure amending the County Charter shall be effective
pursuant to sections 23713, 23714 and 23724 of the Government Code. Should another
proposed measure with conflicting provisions appear on the same ballot, and each
proposed measure receives a majority of votes, the proposed measure with the highest
number of affirmative votes shall prevail, in conformity with section 9123 of the Elections
Code.

Section 7. Authority. This resolution is adopted pursuant to sections 10403 and 12001
of the Elections Code and section 25201 of the Government Code. The Clerk of the Board
of Supervisors is ordered to file a copy of this resolution with the Registrar of Voters at
least eighty-eight (88) days prior to the day of the election. The Registrar of Voters is
authorized, instructed, and directed to prepare any documents and take any additional
actions that may be necessary in order to properly and lawfully conduct the election.

Section 8. The Clerk of the Board is directed to file a certified copy of this Resolution with
the Registrar of Voters and the Registrar of Voters is authorized and directed to take all
steps necessary to place the Ordinance on the ballot and to cause the Ordinance to be
printed in the sample ballot. A copy of the Ordinance shall be made available to any voter
upon request.



Section 9. Proclamation. Pursuant to section 12001 of the Elections Code, the Board
hereby PROCLAIMS that a special Countywide election shall be held on Tuesday, March
5, 2024, to vote upon the Charter Amendment described in the Ordinance.

Section 10. This Resolution and Order relating to an election shall take effect
immediately.

The foregoing Resolution and Order was passed and adopted by the Board of Supervisors
of Alameda County, State of California on the Mday of Novomti/, 2023 by the following vote:

AYES: Supervisors Carson, Marquez & Tam - 3

NOES: Supervisor Haubert & President Miley - 2

WA i,

President®f the Board of Superv{sors
County of Alameda, State of Califprnia

EXCUSED: None

ABSTAINED: Ncne

ATTEST:

ANIKA CAMPBELL-BELTON, Clerk
of the Board of Supervisors, County of Alameda

o NP Depult]

APPROVED AS TO FORM:
DONNA R. ZIEGLER, COUNTY COUNSEL

—

By: %;27 7/\_f

Raymiond Lara _
Senior Deputy County Counsel
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Campbell-Belton, Anika, CBS

From: Jason Bezis <jason@bezislaw.com>

Sent: Monday, November 27, 2023 6:37 PM

To: Clerk of the Board; Campbeli-Belton, Anika, CBS

Cc: Ziegler, Donna, County Counsel; Weddle, Andrea L., County Counsel; Lara, Raymond S., County

Counsel; Haubert, David, Supv BOS Dist 1; Marquez, Elisa, BOS Dist2; Tam, Lena, Supv BOS Dist 3;
BOS District 4; Carson, Keith, Supv BOS Dist 5

Subject: Alameda County Board of Supervisors Regular Meeting - November 28, 2023 - Item No. 26 -
Opposition to Proposed County Charter Amendment
Attachments: ACTA-Third Letter to Alameda County BOS re Recall Charter Amendment-Nov 27 2023.pdf

Dear President Miley and Clerk of the Board Campbell-Belton:

Attached as a PDF document please find the Alameda County Taxpayers’ Association’s comment on Item No. 26 on the
November 28, 2023 Board of Supervisors regular meeting agenda. The PDF has three pages.

Please distribute the attached document to the various supervisors in accordance with your practices.

Respectfully submitted,

Jason Bezis

Law Offices of Jason A. Bezis

Attorney for Alameda County Taxpayers’ Association
(925) 962-9643 (landline)

(925) 708-7073 (cell/mobile)

** This email was sent from an external source. If you do not know the sender, do not click on links or
attachments. **

05, ome, cco






Law Offices of Jason A. Bezis
3661-B Mosswood Drive Lafayette, CA 94549-3509
(925) 708-7073 Jason@BezisLaw.com

VIA E-MAIL ONLY
November 27, 2023
Alameda County Board of Supervisors

c/o President Nate Miley and Clerk of the Board Anika Campbell-Belton
anika.campbell-belton@acgov.org; cbs@acgov.org; nate.milev@acgov.org;

Re: November 28, 2023 Board Meeting Item No. 26: Opposition to Proposed
Amendment of County Charter Section 62 (Recall)

To President Miley and the Board of Supervisors:

This office represents the Alameda County Taxpayers’ Association (ACTA).
As stated in the letters dated October 31 and November 13, ACTA opposes
the proposed Alameda County Charter amendment that would repeal and
replace Section 62 (Recall), reducing it from 1,238 words to a mere 20 words.

ACTA requests that your Board provide public answers to the following
questions during its discussion at the November 28 meeting on Item No. 26:

1. Would the Charter amendment take away voters’ power to elect the
replacement for a recalled county officer and shift the power to appoint
the replacement to your Board?

2. If the Charter amendment were approved, would anything prevent
your Board from appointing the recalled officer as the replacement
(thereby overturning the recall election)? [Charter § 62 now states, in
relevant part, “The name of the person sought to be recalled shall not
appear on the ballot as a candidate for the office.”]

3. Would an appointee to an elective office be exempt from recall, based on
County Counsel’s January 21, 2022 letter, which asserts that an
appointee is not an “elected” official? [See the attached letter, in which
County Counsel discusses the “ordinary meaning of the term election”
and concludes that legal text “on its face applies to ... ‘...[an] election’
and ... does not apply to appointments.” Moreover, the terms “elected

officer” and “elective officer” are distinct and not interchangeable.]

Respectfully submitted,

Is Yacon 4. Begie

JASON A. BEZIS, Attorney for Alameda County Taxpayers’ Association



OFFICE OF THE COUNTY COUNSEL

1221 Oak Street, Suite 450, QOakland, California 94612-429% DONNA R. ZIEGLER
Telephone (510} 272-6700 Facsimile (510) 272-5020 COUNTY COUNSEL

January 21, 2022

Via Electronic Mail and U.S. Mail

Jason A. Bezis, Esq.

Attorney for Alameda County Taxpayers’ Association
Law Offices of Jason A. Bezis

3661 Mosswood Drive, Suite B

Lafayette, California 84549

jason@bezislaw.com

RE: Response to Correspondence Challenging Appointment of Supervisor Brown
Dear Mr. Bezis:

This responds to several letters and email communications from you and your client, Alameda
County Taxpayers' Association (“ACTA"), alleging various legal defects in the November 16,
2021, appointment of Supervisor Dave Brown to the County of Alameda Board of Supervisors
(*the Board”) and requesting the Board take some remedial action. The County takes any such
allegations seriously. The County has carefully considered each of the issues you and ACTA
have raised and concluded that Supervisor Brown was eligible for appointment and that there was
no legal defect in the appointment process. As a result, the County declines your requests to call
a special meeting to reconsider the appointment to the Third District Supervisorial seat.

Supervisor Brown was eligible for appointment to the Board and properly holds the seat. Section
8 of the Alameda County Charter, which provides for the power of the Board to fill vacancies on
the Board through appointment, does not prescribe any residency time requirement prior to
appointment. You have not offered any Charter provision in support of your claim but instead,
you have referred to Alameda County Administrative Code § 2.04.020, which on its face applies
to a residency period “preceding [an] election” and does not apply to appointments. Likewise,
Government Code § 25041 establishes a voting registration requirement “for at least 30 days
immediately preceding the deadiine for filing nomination documents for the office of supervisor’
which clearly is addressing elections but does not establish a similar 30-day period for
appointments.

Importantly, the California Supreme Court has recognized that “ordinarily ‘elect’ refers to a
determination made by voters,” as opposed to an appointment. (Barrett v. Hite (1964) 61 Cal.2d
103, 105-106.) Although courts have found that “elect” may include appointments in some limited
circumstances, there is nothing in the County Charter, the County Administrative Code, or the
Government Code that suggests these provisions were intended to use anything other than this
ordinary meaning of the term election. Even if there were any ambiguity—which there is not—
ambiguities over eligibility criteria “are to be resolved in favor of eligibility to office.” (Carter v.
Commission on Qualifications of Judicial Appointments (1939) 14 Cal.2d 179, 182.) Accordingly,
Supervisor Brown met the applicable eligibility criteria by residing and registering as a voter in the
Third District by the time he was sworn into office on November 16, 2021,



Jason A. Bezis, Esq.
January 21, 2022
‘Page 2

You have aiso alleged the appointment was in violation of the Ralph M. Brown Act (“the Brown
Act’) due to allegations of insufficient notice and your ambiguous claim of a seriatim meeting.
Agenda Item 58.B for the November 16, 2021, regular meeting of the Board of Supervisors gave
notice that the Board could take action to “Fill the District 3 vacancy by appointment”. All that is
required of an agenda item is that it provide a “brief general description” of each item to be
considered, which generally “need not exceed twenty words.” (Gov't Code, § 54954.2, subd.
(a)(1); see also San Diegans for Open Government v. City of Oceanside (2016) 4 Cal.App.5th
637, 645 [Brown Act notice provision satisfied where agenda item gives notice of essential nature
of what will be considered].) The agenda item described exactly the action the Board ended up
taking at the November 16, 2021 meeting—it filled the District 3 vacancy by appointing Supervisor
Brown to the seat. Next, although you have alleged the Board conducted a seriatim meeting, you
have provided no evidence that supports such. (See Golightly v. Molina (2014) 229 Cal.App.4th
1501, 1514 [affirming summary judgment against plaintiff alleging seriatim meetings granted, in
part, on basis that there was no evidence of improper deliberations].) The notice provided by the
Board was proper and you have not provided evidence of any improper seriatim meeting, thus,
the County declines to take any “curative” or “corrective” action.

Next, you have alleged a violation of the Maddy Act (Government Code §§ 54970 et seq.).
However, the Maddy Act applies to “any board, commission, or committee for which the legislative
body has the appointing power.” (Gov't Code, § 54974.) By its own terms, the Maddy Act does
not apply to a vacancy on the Board that may be specially filled by an appointment or election
which is at play here. (See 68 Ops.Cal.Atty.Gen. 122 (1985) [Section 54974 not triggered when
City Council fills an unscheduled vacancy on the City Council by appointment].)

Finally, you have requested that the Board call a special meeting pursuant to Government Code
§ 25022 because Supervisor Brown has “committed ‘official misconduct”. However, challenges
to a Supervisor’s right or title to hold office are resolved exclusively through a quo warranto action,
not through a special meeting pursuant to Section 25022. (See Hallinan v. Melion (1963) 218
Cal.App.2d 342 [quo warranto was exclusive remedy for trying title of appointed police
commissioner based on eligibility criteria); Daly v. San Bernardino County Bd. of Supervisors
(2021) 11 Cal.5th 1030, 1051 and fn. 11 [quo warranto is available remedy to challenge
appointment based on alleged Brown Act violation]; Cooper v. Leslie Saif Co. (1969) 70 Cal.2d
627, 632-633 [quo warranto is the exclusive remedy where it is available].) Accordingly, a special
meeting would not be appropriate even if there were some valid basis for challenging Supervisor
Brown’s appointment.

The County is confident that this resolves all the allegations you have raised in your prior
communications regarding Supervisor Brown’s appointment.

Very truly yours,
( v
A « fi Y T
DONNA R. ?{&GLER
County Courisel
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Complaint
Issued Against
Mr. Tim Dupuis

Alameda County Registrar of Voters

To Alameda County
Civil Service Commission

From Election Integrity Team of
Alameda County, CA (EITACCA)

November 28, 2023



Dear Civil Services Commission,

We write to you to file a formal complaint against Tim Dupuis, in his capacity as Alameda County
Registrar of Voters (ROV), for gross maladministration.

It is of the utmost importance that our elections be conducted with the highest integrity
necessary to maintain the public’s trust and confidence.

ELECTION INTEGRITY

/ 1T N N

Lawful Accurate Honest Transparent Timely

LAWFUL: Our elections, at the very basic level, must follow the law. Especially California,
Constitution Article Il Section 2.5

“A voter who casts a vote in an election in accordance with the laws of this State shall have that
vote counted.” (Emphasis added)

This also means that every opportunity for illegal votes to enter our elections be aggressively
identified and nullified. This applies to any and all phases of the election cycle, including but not
limited to the designing, printing, testing, mailing, transporting, processing, tabulating and the
storing of the ballots. For

“Each and Every ILLEGAL Vote CANCELS a Corresponding LEGAL Vote”

The public’s right to observe must be accommodated. Political Party and bona fide group
representatives shall have their right to be present, review and/or challenge in accordance with
Election Codes 15004 and 15104. Note that 15004 encompasses ‘any and all phases of the
election’.

“Representatives, under 15004/15104, are Ambassadors to the Public”

ACCURATE: It is imperative that any and all personnel, processes and machines receive the
proper attention needed to ensure the accuracy of the counting of the votes.

All personnel should receive documentable training on relevant processes and security.
Constant monitoring, auditing and reporting of compliance to the policies and procedures of
their relevant processes and security for duration the election cycle. Rigorous ‘Chain of
Custody’ policies and procedures must be adhered to by the personnel, constantly audited and
recorded.

All processes must be documented, constantly reviewed for validity and completeness,
communicated and made readily available to relevant personnel. Constant auditing for
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compliance with these processes must be performed and recorded for the duration of the
election cycle.

All machines used in any and all phases of the election cycle, including but not limited to:

- Tabulators/scanners

- Election Management System (EMS)

- Printers

- Ballot Marking Devices (BMD) aka ‘Touchscreens’
- Sorters

- VBM Affidavit (Envelope) Signature Scanners

Each machine must be properly maintained, with maintenance records reviewed and audited,
and tested before and after deployment. Public viewing of the testing, before deployment, shall
be conducted during the ‘Logic and Accuracy Test’ (Election Code 15360).

HONEST: Many of the detailed aspects of the election cycle are left up to the discretion of the
ROV, for each county is different in California. Therefore, it is imperative that the ROV Official be
‘honest’ in filling any and all ‘gaps’ in the laws and/or regulations governing federal, state and
local elections for their respective county.

For example, in Alameda County, the ROV had 16 high speed tabulators that were to be
deployed for the Nov 2022 election that needed to process nearly 500,000 ballots. The public
testing of only one (1) tabulator with only four (4) test ballots is not being ‘honest’ to the
electorate of Alameda County.

Similarly, the public testing only one (1) Ballot Marking Device (touchscreen) and its printer,
while a dozen, or perhaps dozens, were to be deployed, is hardly being ‘honest’ to the
electorate of Alameda County.

TRANSPARENT: It is extremely important that the ROV Officials demonstrate to the electorate
of Alameda County that all the applicable laws are being followed. And that all of the personnel
are being properly trained, monitored and who's work product is constantly reviewed for
accuracy, completeness and compliance with proper election and security policies and
procedures. And that all machines are maintained, tested and audited for functionality and
accuracy. And that any and all ‘gaps’ in the laws and regulations have been ‘honestly’ filled with
policies, processes and procedures in the best interest of the electorate of Alameda County. All
these policies, processes and records should be made readily available to the electorate.

“TRUST Must EARNED, Not Expected, By our Election Officials”

Alameda County should look at San Franciso’s Elections website as a model with regard to the
reporting of election results.

https://sfelections.sfgov.org/november-8-2022-election-results-detailed-reports

San Francisco County’s ROV posts, as part of their final results, the Cast Vote Records, ballot
digital images (including auditmarks), ImageCast Central logs, ballot scanner log files, etc..
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Department of Elections
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Conditional Voter Registration Ballot Report
ImageCast Central Logs &

Ballot Scanning Machine Logs @
SHA-512@
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@

Balflot Images hosted externally [

Ballot Audit and Review Tool hosted
externally =7

B3 4

San Francisco County’s ROV transparency should be a model for all the ROVs to follow when it
comes to ‘transparency’. Currently, ‘Public Record Act’ (PRA) requests have to be made to Mr.
Dupuis’s ROV to get the same information, sometimes taking weeks and/or months to obtain.

(Ballot Images are not supplied at all).
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TIMELY: Following election day, San Francisco County’s ROV posts daily preliminary reports,
providing ‘timely reporting’. Their preliminary reports not only include preliminary totals for each
of the races, but also the up to date election Cast Vote Records (CVRs). Again, San Francisco
County’s ROV ‘Timely’ reporting should be a model for all of CA’s ROVs.

» Final Report

» Preliminary Report 15
» Preliminary Report 14
> Preliminary Report13
» Preliminary Report 12
¥ Preliminary Report 11
* Preliminary Report 10
» Preliminary Report 9
% Preliminary Report 8
> Preliminary Report 7
% Preliminary Report 6
» Preliminary Report 5
» Preliminary Report 4
» Preliminary Report 3
% Preliminary Report 2
> Preliminary Report 1

% Preliminary Repart ©

“Unnecessary Delays in Reporting Erodes the Trust in the Election”
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List of Complaints

1. 2022 Republican Candidate for California Assembly District 18, Mindy Pechenuk,
filed a civil lawsuit against Mr. Tim Dupuis, et al, alleging egregious maladministration
that caused her to be denied two additional delegates to the California Republican
Convention. Should Ms. Pechenuk have received her two delegates, one of the
California Republican Party internal elections would have resulted in a different outcome.
Other damages are also claimed.

Contained in Ms. Pechenuk’s civil lawsuit is a lengthy list of alleged maladministration
acts by Mr. Dupuis and others. For brevity, those items will not be repeated in their
entirety here, but that does not diminish its importance and relevance. Please carefully
review Ms. Pechenuk’s 20-page civil lawsuit provided here as Attachment A.

Again, a long list of alleged maladministration items performed by Mr. Dupuis are
detailed in Ms. Pechenuk’s civil lawsuit and are not repeated here. They are items 5
through 29, under the ‘GENERAL FACTUAL ALLEGATIONS’ heading.

2. ‘Help America Vote Act’ (HAVA) Violations. Contained in Ms. Pechenuk'’s civil lawsuit
is a description of two (2) ballots out of a sample of 235 were found to be tabulated
incorrectly, demonstrating an error rate 60 times greater than allowable by HAVA. Mr.
Dupuis, and others, were informed of this apparent malfunction and to date we have not
heard of a resolution, if any. Additionally, it is important and extremely relevant to
this complaint to review carefully the two HAVA complaints, filed with the
California Secretary of State, provided here as Attachments B and C.

3. Misconfiguration of All the ‘Ranked Choice Voting’ (RCV) races in the Nov 2022
General Election. Ms. Pechenuk’s civil lawsuit also touches on this maladministration
item but is included here to point out how easy it should have been for the ROV to detect
a programming error in the voting system. If the correct RCV algorithm were used, it
would never have displayed ‘suspended’ votes in every RCV race of the Nov 2022

election.
DAVID KAKISHIBA 4992 3345
CONTINUING BALLOTS TOTAL 14924
BLANKS 2706
EXHAUSTED
OVERVOTES 86
REMAINDER POINTS 0
E=mEp SUSPENDED
NON TRANSFERRABLE TOTAL 2927

MAX ORCZCO is eliminated because the candidate had the least amount of votes.
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Mr. Dupuis’s ROV was unaware of the ‘misconfiguration’ of the voting system. It was not until a
month after his certification of the Nov 2022 election when an outside group contacted Mr.
Dupuis and informed him of a possible misconfiguration . Since then, the Nov 2022 election’s
website was scrubbed of all RCV results. The above snip was taken before the website was
scrubbed. Today, to obtain any RCV results of the Nov 2022 election, one would have to email

the ROV. See below.

School Director, Dist. 7 - Oakland (RCV)

10 of 10 Precincts Reported(100.00% } Vote for Gne (1) Only

Contest Votes Percentage
Clifford Thompson 5,397 29.70 %
Ben Coach Tapscott 4,609 25.36 %
Kristina Molina 3,645 20.06 %
Bronché Taylor 2,242 12.34%
Victor Javier Valerio 2,133 11.74%
Write-in 147 0.81 %

*Total number of Votes represents Ranked Choice Voting (RCV) First Choice Column only, please contact Registrar of

Voters Office for complete RCV results.

San Fransico County’s ROV posts their voting system's configuration on their election website,
see Attachment F.

4. Repeated Complaints of RCV Ballot Confusing Design — Under the Oakland Charter
Article Xl Section 1105(c)

“Ballot: The ranked choice voting ballot shall allow voters to rank as many choices as
there are candidates. The ballot shall not interfere with a voter’s ability to rank a write-in
candidate.”

In the Nov 2022 Oakland Mayoral election there were ten (10) candidates. Mr. Dupuis’s ballot
had only 5 choices (ranks). Not only was it confusing, it did not comply with Oakland’s charter
by not allowing for voters to rank all ten candidates. Because of the confusion, we estimate that
over 1,800 voters were disenfranchised in an election that was won by less than 700 votes.

in many of the other RCV races in that same Nov 2022 election, the number of candidates
running were less than 5, yet Mr. Dupuis’s ballot listed 5 choice (ranks) for them all. Again,
confusing some voters and increasing the probability of unnecessary disenfranchisement.
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We voiced our concerns over this several times over the past year to no avail. This was evident
in the most recent Nov 2023 Oakland Unified School District Area 5 Special Election where Mr.

Dupuis again provide 5 choices (ranks) for a race that had only 2 candidates. See the image
below of a ballot in that election.
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5. “Sufficiently Close Access” — When observers and/or political party representatives
show up at the ROV to observe the election processes, they expect to be close enough
to confidently determine the veracity of those processes like it was done in the past.
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Voting was done out of garages and so was the tabulation of the votes. Observers could spend
the whole day there watching their neighbors fill out their ballots, cast their ballots by running
them through the on-site tabulator and observe their ballot being accepted and properly cast. At
the end of election day, observer could witness the tallying of the votes and those totals being
posted outside the polling place (garage) for all to see. Complaints of not having ‘sufficiently
close access’ were rare. Vote By Mail processing should be the same, see Election Code 15104

15104, {8} The pracessing of vote by mail ballot return envelopes, and the processing and counting of vote by mail baliots, shall be
open to the public, both prior to and aftar the election.

{b) A member of the county grand jury, and at least one member each of the Republican county central committee, the Democratic
county central committee, and of any other party with a candidate on the ballot, and any other interested organization, shall be
permitted to observe and challenge tha mannar in which the vote by mail ballots ara handled, from the processing of vote by mall
ballct return envelopes through the counting and disposition of the ballots.

{c} The efections official shall notify vote by mall voter observers and the public at least 48 hours in advance of the dates, times, and
places where vate by mail ballots will be processed and counted,

{d} Nobwithstanding paragraph (2} of subdivision (b} of Section 2194, vote by mail voter obsarvers shall be allowed sufficientl, close
access to enable them ta observe the vate by maif ballot return anvelopes and the signatures thereon and challenge whether those
individuals handling vote by mail baliots are following established procedures, including ail of the following:

(1) verifying signatures on tha vote by mail ballot return envelopes by comparing tham to voter registration information.
{2} Duplicating accurately damaged or defective baliots,
(3) Securing vote by mail ballots to prevent tampering with them before they are counted on election day,

(e} & vote by maill voter observer shall not interfere with the orderly processing of vote by mail ballot return snvelopses or the
processing and counting of vate by mail baliats, including the touching or handling of the ballots,

{Amended by Stats. 2021, Ch. 319, Sec. 4. {SB 503) Effective January i, 2022.)

Note that the law addresses both the Vote By Mail (VBM) ‘return envelopes’ and the ‘ballots’.

While we will acknowledge that Mr. Dupuis did modify his ‘signature verification’ area to provide
‘sufficiently close access’, he did not do so for the other VBM processes.

- Q= e
| N
OBSERVER

SIGNATURE

- vg;__x_l_HCATlor-,_ﬁ.
_ t-'_ P ! .
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‘Sufficiently close access’ has not been provided for observers in the ASR room where the need
for observers to verify that the date stamp on the VBM envelopes is valid. (Nov 2023 Special
Election)

SIGNATURE
SCANNER

GO FOR SIGNATURE

B OBSERVATION AREA MERIEICATION
Y

L

A very similar configuration is true for the Adjudication room where ballot ‘ovals’ are looked at to
determine the voter’s intent. (Nov 2023 Special Election)

E " TE——

ADIUDICATION OF BALLOT

IMAGES “~~_

OBSERVATION AREA
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The '‘One Percent Manual Tally’ is a very important phase of the election process where a 1%

sample of the ballots are randomly selected and hand counted, then compared to the tabulator
results for accuracy. Here is a sample of a tally sheet that must be made viewable to the

observers in order to determine the veracity of the tabulator’s accuracy against the hand count.
The expected tabulator result should be made available to observers BEFORE the hand count

begins.
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The image below shows ‘sufficiently close access’ was not provided for observers to be able to
see the tally sheets that are being marked up on the tally tables. Nor is it sufficiently close
enough to see the ovals on the ballot to verify that the correct vote is being tallied.

o AR

1% MANUAL TALLY

OBSERVATION AREA

The above photos are from the most recent election, Oakland Unified School Board Area 5
(OUSD5) Special Election. Obviously, it was a very small election. But this demonstrates that
even when there is more than enough room to accommodate observers to be ‘sufficiently close’,
Mr. Dupuis does not comply with Election Codes 15004 and 15104. During the 2022 General
Election, Mr. Dupuis did the same, if not worse.

Again, we complained continually about this for over a year, ever since the start of the Nov 2022
election cycle. Mr. Dupuis is not listening.

6. Tabulator Accuracy Issue: As discussed here and in Ms. Pechenuk’s civil lawsuit, the
only ballots that our team was able to view with ‘sufficiently close access’ were the 235
ballots involved in the QUSD Area 4 race in the Nov 2022 General Election, in which two
(2) of those ballots were observed to not match the CVRs.

The above formed the basis for HAVA complaints to the CA SoS. See Attachments B
and C for an in-depth analysis.

7. ‘Logic and Accuracy’ (L&A) Test - This is related to #6 in that the ballot error rate (lack
of accuracy) generated two HAVA complaints. However, what we need to point out here
again, Mr. Dupuis only tested four (4) ballots for the Nov 2022 Election L&A test. That
election had a turnout of nearly 500,000 voters. Mr. Dupuis’s testing of only one tabulator
with only 4 ballots, in all probability. will not detect the error rate exhibited in #6.
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In the recent Nov 2023 OUSD5 Special Election, Mr. Dupuis performed the L&A test with
40 ballots this time. While this is an improvement, it is still not good enough to confidently
detect an error rate as exhibited in #6.

Mr. Dupuis’s accuracy testing methodolgy is wholly inadequate.

Moreover, Mr. Dupuis tested only one Ballot Marking Device (touchscreen) in both
elections. Certainly, there were more than one BMD deployed in both elections.

Additionally, each BMD prints out a ‘QRVote ballot’ which consists of a QR Code and a
list of the voter's selected candidates. The tabulator ‘reads’ the QR Code to determine
the voter's selected candidates. Mr. Dupuis verified the ‘list’ was accurate but never put
the ‘QRVote Ballot’ into a tabulator to determine if the tabulator could read the QR Code
accurately.

At the Nov 2023 L&A test, we had representatives present. They asked the ROV
chaperone to ask Mr. Dupuis (who was conducting the L&A test) to put the ‘QRVote
Ballot’ into the tabulator to see if it would read the ballot accurately. The chaperone said
he would but did not do so during the test. Instead, it wasn’t until after the L&A test had
been completed did he promised to email our request to Mr. Dupuis. We never heard
from Mr. Dupuis regarding this issue.

Consequently we had a California GOP council write an email to Mr. Dupuis urging him
to test the BMD’s ‘QRVote Ballots’, see Attachment D. Mr. Dupuis has never responded.

Mr. Dupuis’s L&A testing is wholly inadequate and even when urged to fix it, he ignores
any and all suggestions.

8. One Percent Manual Tally (1%MT) Issues: As discussed earlier in this complaint
document, improper settings of the voting system caused the creation of ‘suspended
ballots’ in RCV races. In one case, OUSD4, it resulted in an erroneous winner, which was
later corrected after litigation, months after the certification of the election.

Alameda County Board of Supervisors Vice President Haubert arranged for a townhall
meeting specifically so that Mr. Dupuis could address this and other issues concerning
the running of our elections. Mr. Dupuis did not show up for that town hall and neither

did any of his staff. Instead, VP Haubert took questions and relayed that to Mr. Dupuis.

Months later Mr. Dupuis responded to those questions. See Attachment E.

Mr. Dupuis was informed of the town hall meeting months in advance and that he was
the featured speaker. Not only did Mr. Dupuis not attend and not arrange for any of his
senior staff to attend in his place, he gave no explanation for not attending.

Below is Mr. Dupuis response as to why the 1%MT failed to uncover the erroneous
setting. Mr. Dupuis claims nothing went wrong.
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The whole purpose of the 1%MT is to confirm the veracity of the voting machine results
against the paper ballots. What Mr. Dupuis doesn’t understand is that if his 1%MT test
isn't adequate to do so, then he must design a 1%MT test that it will.

The Cne Percent Manusal Tally in Alameda County for the November

Serretary of State in its One Percent Mamsal Taily Report for
Rovember 2022: “No discrepancies found.” (See:

Wy didi't "the dog bark” with each and every one of

The purpase of the 1 % manual tally

2022 election made the same mistakes with the ranked choice ballots|the “suspended baflets” during the One Percant Manual |is to verify that the machine

that the machine tabufators made, which strongly suggests that the | Tally fincluding the six “suspended ballots® for the 2022  |tabadation &s comect.

"ranked choice wote" tabulation problam were not merefy 3 misset | Cakland mayoral race)?

machine, but instead was a fundamentat failure of the Courty The reports used to varify the
Registrar of voters to tabulate ranked choica ballots correcily, tabuiation in the 1% Manuzl Tally are
aspadially "suspanded ballots." vet Afameda County reported to the based off of the settings chosen at

the time the election is configured.

https://elections.cdn.sos.ca.gov/manuak-tally/2022- The manus! tally did not find any

general/alameda pdf} discrepancies in the tabulation
because of the way the election was
configured.

Currently, the California Secretary of State (SoS) does not provide detailed regulations
governing the 1%MT. Here is an instance in which the Election Official’s 1%MT
methodology must be ‘honest’ in the best interest of their respective electorate.

The CA SoS has in final draft form, regulations to be implemented (hopefully) beginning
with the March 2024 Primary election. In that document, there are regulations requiring
that the ROV supply expected tabulator outcome before the commencement of the hand
counting of the ballots and the timely posting of the results of that hand count. In our
opinion, this is obviously an ‘honest’ methodology for any Election Official to implement
in their 1%MT strategy. Mr. Dupuis has not done anything close to this in either the
November 2022 election or November 2023 special election.

Mr. Dupuis’s ‘One Percent Manual Tally’ test methodology is wholly inadequate.
Outstanding ‘Public Records Act’ Requests

Request for ‘AuditMark’ screenshot for two ballots was made on September 13, 2023. |
spoke to Dwayna Gullant about it on October 26, 2023, in-person while we were
attending the L&A test that day. Ms. Gullant knew it was outstanding and said she would
look into it. John Guerrero reminded her of it a week later via email. We have not heard
anything as of the time of this writing.

Request for Digital Copies of the Nov 2022 1%MT was made on Aug 14, 2023. Second
and third requests were made on August 29, 2023, and September 18, 2023,
respectively. A partial fill was received on October 10, 2023. The remaining portion is still
outstanding.
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Request for Chain-of-Custody documents was made on the morning of October 26,
2023. | reminded Ms. Gullant about it that same afternoon. | have not heard back.

In general, PRA request are always late if they come at all. Lack of response, positively or
negatively, erodes trust in the election.

10. Conclusion
This complaint, including its attachments, has provided more than ample evidence that
Mr. Dupuis has not provided an election with integrity for the November 2022 General
Election and for the recent November 2023 Special Election.
Without Integrity, there can be no Trust.
The evidence presented in this complaint show that all five elements of integrity (lawful,
accurate, honest, transparent, and timely) enumerated at the beginning of this complaint

have been broken.

California Constitution Article ll Section 1

“All political power is inherent in the people. Government is instituted for their
protection, security and benefit, and they have the right to alter or reform it when
the public good may require.”

Regrettably, for the good of the public, we demand the removal of Mr. Dupuis as head of
the Alameda County Registrar of Voters.

Signed,
Name (Print) Signature
Qackic Cota
Name (Print) Signature
dohn Guerrero John Leon Guerrero
Name (Print) Signature
Name (Print) Signature
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Name (Print)

Signature

Name (Print) Signature
Name (Print) Signature
Name (Print) Signature
Name (Print) Signature
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Attachment A
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1 || volumteer election observer in the November 2022 Election; and a Repaflican candidaze for AD1S in the

[

pconting MMarch 2024 Primsary Election.

3 2.2 Plaintiff is 2 member of the Election Inteezity Tesm of Alameds Coumey, California
4

FEITACCA™, ppmpeitacea aret. 2 not-fSor-profit cegamizanion compaiced of vohmesr alection chservers
5

from varions arganizations and of wide-ranging political affiliation — Repubbican, Democrat. and
Undeclared The following individuals. who are witnesses to the events desaribed berein by vinae of
their also having served as volamtesr election observers. slsp are members of EITACCA: Me. Jacqueline
Carron-Cota, M. Humter Cobb. Dr. Joseph Gresr, M. Jodm Leon Guerrero, 3&. Alison Hayden, Mr. Ned
10 ||Twerge, Mr. Gerald Pechemik, Mis. Cindy Rocha, and Mr. Mark Zulim.  Ap additiona] witness is

11 || cbserver Mfr. Jeson Bezs, attorney for the Alameds Cowmty Taxpayers Assaciation

12 3. Defendants

13 3.1 Defendant COUNTY OF ALAMEDA (“the Couny™) is a political subdivision of the State of
4 || coalifornia, vehich operates. aversees, and manages the Office of the Registrar of Voters (RO and the
Y\ Shexif s Office (ACSO7). The address of Cowmty Comsel Sor Defendsnt COUNTY OF ALAMEDA iz
1221 ok Street, Room 450, Oakland, CA 94612,

1% 3.2 Defendsnt Tien Dupuis is and was at the time of the events or omissions wikich give rise fo
]]:j this lawsuit, the Registmr oversesing the office of the ROV as well as the Coumty”s Director of

1y || Enformation Technology. In doing the things herein alleged. Defendant DUFULS was acting mder color
3y || of state aw md in the course and scope of his employment with the Comunty, Defendsmns DUPULS is sued

12 || im his individne) capacity. His address is 1225 Fallon Street, Room G-1, Oskland €A 4612

b 3.3 Defsndsmt Cyothia Cornejo is, and was at the time of the events or omissions which give
3 1| rise to this lawsst, the Degury Fegistrar in the office of the ROV, In doing the things herein alleged,

. Defendage COFMEND was scting under coles of state Ixwr and in dhe comrse spd scope of ber emplovmens
with the Commty, Defendant COFNEIC is smed in her individual capacity. Defendant COBNENO’s

address is 1225 Fallon Street, Poom G-1, Cakland, T4 84512
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3.4 Defendant Nate Miley is, and a7 all relevent fimes was, 3 member of the Commty Board of
Supervisars (“BoS7); during the time of the evenss, droush December 311, 2022 serving ac Vice-Presidenr
of the BeS, and from Jamaary 2025 1o the presens serving a5 President of the BoS. Defeadamt MILEY s
address is 1221 Qak Street, Room 336, Oakland C4 04682

1.5 Defendant Keith Carson is, and at 21l relevmt fimes was, 3 member of the County BoS;
tiwing the fime of the events, throngh December 31, 2022 serving as President of the BoS. Defendan
CAPSON s address is 1221 Osk Saeet, Room 534, Oakland CA 54612

3.6 Defendant David Haubert is, and at sll mlevant times was, 2 member of the Coumty Bo%;
ciming the time of the events, through Decamber 31, 3032, serving as Sapervisor, and from Fammry 2023
to the present serving as Vice-Presidens of the BoS. Defendant HATUBERT s address i3 1221 Qak Streat,
Room 536, Oskland CA %4612

3.7 Detfes

ndart Susan Mueramishi is. and 2t sll relevamt times was, the Comty Admindctrator,
oversesing, among other Commty agencies, the Office of the ROV and the Office of Information
Tecimology. Her address is 1221 Qak Street, Room 335, Oakland, CA 04612,

3.8 Defendont Donna Ziepgler is, and st 31 mlevant times was, Comnty Coumsel, which represents
the BoS and the Coumty's ageacies the ROV and the 4050 Defendsns ZIEGL FR's address is 1221 Oak

Street, Boom 450, Cakland CA 54612,

Shirley Weber iz, and 5t all relevant fimes was, the Califormia Secesry of State,
Tespousible-in-charge of the Statke’s elections. Her address iz 1500 11* Soeet, Satramento, C4 95814,
3.10 The true narmes and caparities, whether individusl, corporate, associzfe or atherwise, of
Defendants sued hesein as Does 1-30, inclusive, spe mkmown to Plaintiff who therefore sues said
defendants by such fictitiows nemes. Plaineiff will amend iz Complaint to sharor the e names and
capacities if and when the samee are ascertsined Plainfiff is informed and believes, and theseon alleges,
thet each of s5id Defendangx is respeasible in some msnner fog Plandft s dsmages 25 borsin alleged
Each reference in this Complaint b “defendant ™ “defendme, ™ “Defeadants, ™ or a specifically named

defendart also mefers to all “Doe™ defendants.
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3.11 Pisignff is informed and believes and thereon alleges that sach of the Defendais sued
berein was negligeatly, wronsfally, md otherwize responsible in seme mammer for the events and
bappenings as bereimmedes described, and proximestely caused damages to Plaintiff Furthesmore, oge or
more Doe Defendants was at &l] material times respeasible for the hiring raiming. spenvision, and

3.12 Plaintiff is informed and believes and thereon alleges that as all times hesein mentioped each
of the Defendamic. inchwding all defendants sued vmder fictitions names was an employee of the County,
and in doing the thines hemeinafier alleged, was acting within the course and scope of such smploymens,
and under colors of the [aw, stamess, ondinences, mnd regnlations of the Stete of Califormia.

3.13 Plaintiff is infrerned and believes and fherecn allepes that Defendants were colleaguss of
ome apothes, and in doing the diings herein alleged was acting within the cowrse and scope of that

berein gave comsent, aid, apd assistsnoe o each of the remaining Defendants, coordinzted their actions

wized the acts or earissions of each Defendant ss alleged
berein At sll material Smes each Defendant was ap invegral participant, jointly eazaged m

ionally viclstive, wnlawhil, and'or tomions sciivity, resulting in the deprivetion of Plaintiffs
constitational righec and other sctionshle herm

4.1 As abona Hde candidate M the MNovember 2022 Election, Plamhiff attempted to exarcise her
civil rights to observe, at the Coungy’s cemiral commting ceater, the processing of ballets fior her Tace, State
AD1S. Plainnff was awaze of ihe dificulty of winmng the election, bowever there were nuiltple easons
for nmming, inchading educating the voters of her disgict, laying the sroumdwork for a foure race, and
emning delegates to the Califomia Fepublican Party comveations. Plaiiff boped to impect voting
oaEcones Within et party, to help shape ber party™s ideological platform. Thevefore besides the genersl
right 3= 3 citizen to observe / challense ballot processing, Plaintiff possessed addit
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Constinmional and State Consstinational specific righes o observe and challense where appropriate the
tatrlation snd cutcome of ber race. Under the Californis Blections Code (FCBC™) §15104 |, the ROV
owes candidates the right to literally sand at the location of vote counting and have the votes in their
specific race comnbed, in their presence (within their sight and hearing). Moreover, Plamtiff's overall
righet ¢o [ife, liberty, and the pursmit of heppiness. where “liberty™ and *“the purswit of happiness™ inchades
the right to befter encure, to the greatect exent possible, the swccess of her caresr in public senvice, is her
eatitlement a5 mmach 35 any other candidate’s in sy electicn.  The RO stipped Plaindiff of this dgh.

4.2 A "sarcesstil” caeer in public service is not limited mersly to whether 3 candidate wins or
doses & particular race in 3 given election. It encompacses the menit afforded by receiving the mamber of
delegates allocaed o atamdi@emﬁ:ammv‘smﬁﬁcalmmfhﬁedwﬂumba@fmmmw
wdes obmined per totnl registered panty members in 3 county; ie. if 2 candidate scquires wp fo 3 Cartain
percengasge in votes, she is mararded more delesates. “Sanccessiul” encompasses the candidste’s abdbity to
fimdraice for fsure political campaigns. It mpacts 3 candidste™s repafstion. his or her srnding i the
comemmity, and his or her willinemecs and confidence in continuing in public service. Wo entity in the
Coumty has the right to water down Plaingiff"s riglsx a5 a political candidste. ast dhat i= exactly what the
Coumty &id, via the behavior of its emgployees. As a result of Defendants™ behandor, contipuoushy
infringing on Plaiohiif s atality to properly execute ber campaisn and based upon credible analyses of the
Election’s Cast Vote Recomds (“CVEs™) by two of Plainniff's colleagues, M. Guerrero and Dr. Grear,
Plamntiff ssserts that the likelibood of votes in her stafe assembly mee baving been emoneashy comred is
sigpificant encagh that 3 false vaote comt codd have resulted in her having been deprived of boo (1)
additional delegates. [As per the California GOP Bylaws: Twe perzons appomied by each nomines for a
PeEnsan clecme qfffce listed t subsecgon 2.01.01v4) subdivision: (1) and (2) If e nominee s
IWrceniase i the voie axceeds By 5% the perceniage of Republican registration in the dizoricr ]

4.3 As specified in the Secretary of State’s Commty Clerk Registar of Voters {CC ROV

Memoranchen Mo, 22733 dated Septersher 10, 2022 (hirps - ‘slections cda 305 ca son'pafs phsen-zhoa-

nghix-respensibilines pdf), election observers have the might fo: (1) Observe pre-Election Day, Election
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Dayv. and post-Election Day activities, as permitied by law, soch 3¢ voding equipment preparation and
testine, vote-by-mail processing, inclodings the opening and closing procederes; (2] Take notes and watch
electica procedires being camied o by election woekers; (3) View all parts of the voting process, but in
particular the vote-by-mai] and provisional ballot processine; (4) Ask questicns of electicn wodiers,
apparvicors, and managers at the central cowenting site; and 3) Use electromic devices such as smeart
phones, as beag 35 they do oot interfere with the comduct of the election procedures.

4.4 CEC §15004{2) states, “Each gnalified political party may esploy, and may have present st
the ceniral connting place o places, not mare than two represengatives 1o check and review the

preparation and operation of the tabulstine devices, fheir programuing

Tepressiatives in stendance st auy oo all phases of the election ™ The Comaty ROV, 1 —_ .
a public staement 1o the Bob n May 2023 that this section of the Code “is ne

directing the ROV fo fake acrion ™ With this fippans sssemion. the ROV appesrs to have sboolved itself
of the cuty to safeguard the civil righes of political candidates and all chservers / challengers.

4.5 Sadiy, Plaipnff was denied her civil rights, due to the acis snd onmssions of Defendant
COUNTY OF ALAMFETrA and its enmplovees/agents within the RO, which wesponizad the ACSO.
Baoth sgenries fanctionad undar cober of sshoriny as they conspired with one mother agzinss Plaintiff and)
othears; reating Plaindff dismissively snd dwesfenimsty over a pariod of several meeaths, isnoring well-
researched and thoronghly donumended borensic snalyses in severs] verifiable formais that were thea
clearly presented to the BoS, which then failed to act wpon such anslyses, thereby diseafranchicing
Plamtff of ber ability to effectively execnte ber state assembly race inchading her aarning of delegstes.

4.5 Plaintiff is imformed and belisves. and mtends to prove after condurting relsvant discovery,
inclnding copies of meeting notes, intenal emails, agency raining doommentton etc., tist Defendards
DUPLS® and CORMETD s actions were meaiated barpely or eatizely by the following: (1) Plaintiffs
politically conservative ideclogy, with a strong and abiding mespect for the mule gf ionv, even in the face of
Defendants' contimuras and fagrant disregard of the rude qf faw; (2) Flantiff's numercas visits to the

ROV for parposes of observing election processes, which Diefendsmis sdmitted they had never before
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experienced:; (3) Plainnff s inquities, verbal and written, which Defendants had never before experienced,
regading ambizucns, hidden, and defective balled processing activities that Plaindf¥ and her colleasmes
ballot proceszing procedures mplemented by ROV siaff; (4) Defendants’ own ineptifude, inexperience.
and ismornce of election lsw; apd {3) Defendsntz’ indequere development and iraiming of staff.

4.7 Moreover, Plaindiff by her vohuesy effors day afier day was attempting io belp restore the
comemEity s confidence in the omtcome of the caren md fihare elections, said futme incinding her cvm
siate assembly race in the harch 2024 Primary, all while umderpoine diress from Defencdanss DUPFUTS
and COFNEFD s demsonstrating a pattern of targeted sbuse. Bazed on Plaintiff s having witnessed the

withibolding ber questions sbout and objections fo what she was abie t observe of ballot processing. In

additica, based om the reatment of another Fepublican candidate and obsercer, M. Alison Hayden, who
was so naliciously targeted that the ROV collaborated with the ACSO to srmest her snd detnin her in the
Coumity jail overmight, Plaintiff was left discouraged from asserting her righex to effectively her
AD1S race and hefpless in the face of Defendanx DUPULS’ snd COFNEFD s behavices.

4.3 Defendants DUFUTS and OOFMEIC exhibited by their actions, inactions | and capricions
policies an obriows objective of infinvdation fo deter Plaintiff and the public from panticpating in their

civic ciey and'or contimming their chservations challenses; and disregande

attenpts by Plaintiff to compel Defendan to adhere to the most basic tenets of federal and stete laws and|
regulations for de comenon good of the voiing commmunity.

4.9 This cvil rights action seeks to vindicate Plaintiff's constifutionsal and stahabory ghts and
bold the enployess/agents and their depantments/apencies accounishie for enacting wnlawfil practices
and policies, as well as the omission of policies thet resulted in damsges 1o the visbility of Plaint s

recent and qurrent pelitical campaisns.
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GENERAL FACTUAL AIT BCATIONS
3. The events of this case happened at the Commty POV, 1225 Fallea Strest, Room G-1, Cekland
and ar the Connry BoS Meating Chambers at 1221 Oak Street. Room 512, Oaklspd T4 94612
6. The events happened throughout the overall period of the Movember 2022 Midtenn Flection,
corenencing with ROV activiges related to early voting on October 30 (29 days prior to Electicn Dey
thest comstinte the “earty voting” period); on theongh December 30, when the BoS ratified the RO s
December § siatement of certification of the November 8 Election; and culmnnatine ary

Febraary 2023 by whiich time the ROV had completed a review of the suspended ballots related to the
Oskland Unified School District 4 (“OUSD4") electicn results, which review Plamsff did cbserve md
and har ETTACCA colleagues, on her behalf brousht to the artention of Defendants in the fomm of emails

letters, and Help Armarica Vote Act ("HAVA™) petarized filings, and pablic conmments delivered in

amserutive meetings of the Bob.
7. The persoms directly imvobred were Defendant DRUPUIS, Fegiarar and Defendsng CORNEIC

Deputy Registrar; and DOES 1 te 50 inchuding variow ACS0 deputies stationed at the comrthouse.

€. The persons indirectly wotved weme Defendanrs COUNTY OF ALAMEDA MILEY,
CARSON, HAUBERT, MURANISHL ZIEGIER and WEBEF. in her capecity 55 Secretary of State

8. The desmiled obeeration reperts prepared by Plaingii¥ and her colleagmes co-members of
EITACCA sre compiled in a comprehensive docunent entitled. Reports gf Observarions ar the Regivirar
@ Fovers, Ociober 2022 throngl February 2023, and Analyses of Case Fove Records (“Report™ which
s availalle to Defendants wpon request. Nevertheless, as previemsly noted Plaintiff has slready shared
the facts of the Feport with Defendant in muneroms

- prablic foaums.
10. Specificalty, Plainmtiff heeself was present st the BOV 1o ohserve pre-election day activities og
the Sflosi

e dates, oo which she was demied “sufficiently close sccess™ October 21, 23, and 24, 2022,

and Movember 1 and 7, 3022,
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11, OnNovenber 1, 2022, Plaintiff stended 3 BoS meeting, @rine which she attested to haning
experienced ROV staff preventing ber from havvine “sufficientdy close access™ to Early Voting ballot
processing activities in the ROY, which disallowed her the ability to begin monitoring her state assemblhy
race. Plaintff snd ether pablic speskers advised the Bob of ROV ceff dueatening observers with amest.

12, Plaingiff was peesens at the FIOW on Movember §, 2022, Election Disy, and wes dended
“sufficientty close access™ to all ballot processing sctivities. For seversl hows oo Election nighe. while
bablots were comtinnosly being boovght in from the vote cengers, observers were required to remainin a
cordoned-off area for over fouar () lars, ot permitted to obeerve bow and whese the ballots were
delivered, redirecied cace delivered, stored, of otherwise landled despite onzoing activity. Ballot “chain
of custody™ was not observable nhatsoever by the individuals ascermbled in the cordoned-off rea ROV
staff weaporized the ACS0 by threatendng observers with possible arrest if they engaped in “disnptive”
behervior, which Plaintff snd her coBesgmes were grven 1o wnderstand wonld inchade ssking questions and
challengine the informstion the ROV and ACS0 were stating that clearty was in conflict with their rights
85 described i the CEC. Mow impontantly, obsenvers witnessed cm Election pight the trgeied
iminaidation of colleagee Ms. Alison Hayden followed by har removal from the bailding withont canse.

13, Plaintiff wes present at the ROV on Movember 9, 3022, g was dended “snificientty cloose
access” to ballot processing actvities, and demied arcess entirely 1o maost Todm:s where ballots wese being
processed. Plaintff directed questions to ROV escort bs. Lolita Francisco, who responded that questions
mEst be o writing to Defendant CORMETQ. Members of EITACCA contimmonshy submitied questions;
Tesponses, bowever, ware aever issued by the BO

14, Plaipsiff wos presems at the B0V on Movember 13, tat was dended “sufBciently close access™
1o ballot proscessine aotivities, and demied arcess entitely to mivst rems whete balleds were being
peocessed. Planeiff again divecied questions to Ms. Francisce, whe agsin respoaded that questions oot
be in writing to Defendant COBMETD, despite Plaingiff noting that previows guestions remained

imemswersd. Apsin mespoaces to qiesicns were never issued by the ROV,
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pecalisr “NOV 8 20227 ink stamp markings on them that had oo indication they were legit

153, OnMovenber 15, Plaintiff and Mr. Jason Bezis were at the IOV io obsarve the opening of
Iateipins ballots, those aviving by ULS. mail FedEx DHIL. or URS in the seven days after Election Day,
which 3. Bezis pointed ot to Defendant CORNETQ were being processed ensitely cugside of public
view. Defendsnt CORNETO accused Mr. Bezis of havine harassed the FadEx delivery driver, who had
shared with Mr. Bezis that be was delivering lots of Late/plus tallots daily. Defendamt COPNETD insisted
theat the pablic canpoet view the swhentication and opening of packazes containing Iste/phus ballots. Mr
Bezis explained that potentially there could be Immdreds of ballets @rmivine in those packages after
Election Day, smuck into the balles sream entively omizide of public view, and that esrlier thay day, he and

Plamtiff had observed warkers placine a handfil of ballot withow postmarks m the “blve tray,” with

postmarks. These ballots should bave gone nto the -Ted oay™ for fiwther analysic. Defendan
ommechiately termmnated the disonssion and proceeded to sunenen law enfeacement  An ACS0 sergeant
asked Defendanr COFPMNEIC if Mr. Bezis was “disnebing™ them ac be was determining if “probahle
camse’” existed for sp mrest. The sergeant then addressed br. Begis. first accusing bim of “trespasszing *
to which M. Besis responded thet fhis wonld be 2 ddiculons charge since e was i the public comidor of]
a counthouse, preseaf for 3 bawfial parpose. Then the serpeant resorted te “Penal Code 4157 violation,
suzzesting that Mr. Beris® questicaing of Defendant COBWEND was “haacsing” apd “badgering™ ber,
was “Tond” and therefore disnipting Defendant DUPULY” emplovees from doine their work. Two
sdditons! ACSO deputies joined the serpeant. Pleintiff withessed M. Bewis' forced exdt of the prewmizes.

16. Ome of the deputies lechred Plaintiff that Defandant DTUFLULS staff were overiwrdened by

isted ) AT a copy of te Elecron Observor Rights and Responsibilities
bandont in her hand, Defendant CORMNETO continued to argue that “sufficienrty close access™ was at the

discretion of Defendant DETFUIS.
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17. Afterwarde, Mr. Begis informed Plaintiff of the followine: Once outside, the sergean:
caticned Mr. Beas that be conld ot retam to the comrthonse building thar day, and that if he ever
refurmed to the BV that staff could effect a “citizen’s srrest™ af the first infrachion, 1ol lsw enforcemens|
amives. Mr. Bezis found the sexgeant to be extremely isnorant shout the concept of election cheervers, in
arzuing that the public had oo right to see soy votine processine activities becamse they wers “behind
closed doors™ such thst even be as a depaty could oot enter fhe balliot processing rooms. M. Bezic
meicky slwcidated some of the pertinens CEC secticns (2300, 13004, 15104, and 15204} and the Votess’
Bill of Rights o the sergaant hosvever the sergeant did not seem receptive to the informestion.

18. Om Friday, November 18, Pisintiff leamed that her colleague M=, Alison Hayden had been

arrected and detwined mmght s the Cmﬂ,‘ﬁjml while ;ﬂﬂmg 12 oliserve the random

selection of
batches in preparation for the Coe Perceat Mamm] Talley (<1921, schadnled to begin Movernber 21.
The 130T may be considered 2 sudit of 3 random ssmpling of tallots, for prpoeses of validating the
overal] election resnits; a limited “Tecount™ of the vote. Ac Me Hayden under escort by ROV staff and
an ACSO deputy. was the only m-persen observer in the reom, other observers, inchuding Plamtiff were
remotely waichine fthe videp feed caline, while Ms. Hayden was in phope'text contact with them. Whea
staff began to draw random coupoas that were meant @ relate 19 barch mumbers representing precinots,
Ms. Hayden received a text siating fhat in the video feed it was po¢ possible 1o distingwish the menbers
being handwritten by ROV staff on the whdteboard in palered  When siaff finiched with the first rovmd of
34 members, Ms. Havden took s photo of ber notes listing the munbers, with the intens of texting the
pheto to ber colleagues. By this poing in the 90T, it was after 3:30pm, a¢ which point Ms. Hayden kad
already heen ohserving for over 90 mimmes. Fermde observers aoted thar the video feed went desd s
345pm AL Hayden Later ffoemeed Phamiiy thar the monet she rook out her phowe to fake the photo,
@t ROV escort showred that she vas disturiimg the process thanglire the obsevation was jo erd
mevediarely, ard fant M. Hepder wir being arrested ] Given that ber colleagne bad been subjected to

arrest and then had to endire ovemighs detention. Plaintiff realized that suy atiemps o monitor ber own

state assembly mace, o queshon ancmalies, discrepancies, arnbigwities, or errors, was kely to result in the
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s ST Arrest detention damage 1o her repatation. possible orevocable damage to ber standing
i the voting conmmmity, 8 jeopardized candidscy in fitvmre, and potentdial less of her carear in public
service. An amest becomes a part of a person’s online record, effectively a permaspent scar.

19. On Monday, Novemnber 21, Plaintif swended the start of the 19T, escorted by BOW staff,
alone with other chservess ncluding Ms. Hayden and 3 member of the Shens Thao campaign for Oakland
mayar, who was allowed to pull out ber phone and look at it many times, with Do ¢hjection from the two
ROV escorts. When Mis. Hayden took out ber phome. imsmediately one ROV escort stermly said, “Put that
phone away, | am warning you " Plainhiff noted the nnfaimess of ROV seaff in enfoecing their capricions.
males. Most signaficantly, due to the glass partition between the 21 tables where the electicn workers sai,
and the observation srea, it was impossible for Plainiiff to hear the calling o1 of the tabalations for hes
AD1E, althoush indistincty at tables 2 and 3, closest o Flainniff tnat 56l ronghty fifieen foet sway, che
oould hear the workers call ouf some of the names. In addition althonsh Plaimtiff had requested in
WIItng, ihe dsy before, that the ROV figmich the Surmenary Fepoet sheetz by which under the CEC.
obsaners could coerpare with what woald be ranspiring in the 19907 rocan, the Sumenary Report sheets
were oever prrided. The RO escorts womld consistently adwise thet no such dooements were availshie
to the puific. An observer discovered a schemmatic for the table comfigarations in the room, showing 21
tables, tiree of which wese entirely hidden i the rear, righimost comer of the room. over Gty feet from
where the cservers were permitied fo stand  As such Plainhiff was demied bodh physical plsanvation of
the ballots, and the ability to hege the tally call-owrx as performed by the election workers at afl 71 tables.
Plamtiff believed that, a best, any inquiries of ROV staff would be to o avail and af worst. weould resalt
in by agTest if she remictered 3 complamnt.

20. Plaingiff. as 3 candidste had the right amder CEC § 15344 1o stand ot the cemtral commting

censer apd heve her mce coumed in her presence. Lip to Movember 21, as desaibed above, Plaintiff md

ting to comobarate the ATI1E retims, bad already beea denied the righs 1o
witness the coumding of votes in her Tace; hawever, now during the 1%4MT, PlaintifF was firther deprived

of the right to wimess this fins] oppertmity for validatine vodes across all races, via randesn sampling. in
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order to substaptiate that the election as 3 whale had been camied owt properiy. For example, Plaintiff

was mable to ascetain whether amy of the ADI8 votes were “snspe

pd balliots.” which would need to

undergo fiwther review and adindication (with Plaintiff possessing the right te withess much adindication).

Plaimtiff was, therefore, egregiously damaged by the inshility to vesify that ber vose count was tTue and
did maxh what was eventually “certified” by the ROV, As such Plaintif® was at the mercy of the ROV
i thedr determination of ber allezed vote comnt in relstion to the member of registered Republican voters
i the Coumy.

21. Plaimiff wes informed by her colleagme, Mix. Cimdy Bocha, thet she hed remained observing
at the RON the entire day (Movember 21}, from D:30am wsil weorkess quit work at roughly Spm. then she
staved an sdditional ninety moimrtes, ronghly, m the POV lobiry along with colleagne M. Mark Zulim in
hopes of receiving the Summmsry Report that they bad requested, to no avail ROV staff did not Sonish
the Stommary Repert. As Mrs. Rocha and Mr. Znlim were viewing the monitor in the ROV lobby, 35 the
currere status of the various races flashed on the sceea, they observed s woman emerging from the inner
office of the BOW, lalding s cell phone  Ac the womsn pessed them oa her way o the elevaiors, 5.
Buochs remarked that the vobe conmt for the San Lesodro mayoral rare was exacly the same & it was oo
the date of Mis. Fiocha’s Last wisit to the BOV back on Movember 14 The veomen turned aroamd and
approached them, greeting themn ina fiendly fashion Mrs. Rocha and Mr. Zulim identified themzelves
as observers inferesied in the integrity of the elecions, and the woman identified herself 2c 3 member of
the Demoorat Central Committee. Having overbeard Mis. Focha’s remark shant the San Leanding
mayaral race, the voman commented that the results on the monitor hed not been npdated for that
particular race, bat that she could share the most wpdated results from the DRNC website. Om her cell
phone the woman scrolled o 2 section showing coe candidare (Whe evenmally wonld win) severml
mdred votes ahead of the candidate that. in comrary o the POV momifor, was amrenthy showm s being
inthe lead After the womsn departed birs. Bochs and My, Zulim neted ow a member of 8 Democrat
organization could beve privileged information that the FIOV had not vet shesed with the meners] pablic.

PlaintifF alleges that this example of the ROV"s questionsble conduct in the election is not insignificant
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22, On December 8. 2022, Defendant DUPLTS exented a statement of cartification, bewever it
peglected to inchade the results of the 12T, nor did it identify “any discrepancies between the machine
count and the piamal tally and a descripsion of bow each of these discrepancies was reselved. ™ which was
in violation of CEC §15360(f). Meverthelecs, in the December 20 regular meeting of the BaS, the Beard
Proceeded to rstify the election certification despite nEneTous chjections given in public commens by
Plaintid¥ and odbers, describing the egregions deficiencies in Defendant DUPUTS” processing of ballots
teeaghont the period from stan of Early Veting {October 1) through the 196MT [completed Hovember
28}, and cautioning the Sapervisors that Defendsm DIVPULS’ statement of certification had failed to
mchude fhe required resnlts of the 1%MT and description of how discrepancies was resolved, had faled td
property represent all election races in the 14T, and had filed to inrtnde all nine rovmds of the
Diakland mayoral race. Miorecves, Plamfiff and other prblic speskers reitersted the lack of “sufficiently
tlose access™ to adindication and remakes workstaticns 2o verify the quaticy of FIOV operstors’ work
prodocts.  Plain T remimnded Diefe:

ndants that she had been denied access to property monitor ber mace,
and bad been dwmaged by such denisl of ber civil right=.

23. When on Decemiber 28 Plaintiff learned of the RO s emar in the OUSD race, it becams
clear to Plainsiff dhat the podential for esvors and ontissions at the ROV, a5 evidenred by its above-
ammised Between February 1 and Febrmary &, 2023, 2 comgt-ordesed review of “mspended ballots™ in
the emored race resuited in discoveries of not onty the error fo which the ROV had admitted bat
addisiensl emrors which, when evalusted, reflected 3 signgficany errar rate that if spplied o all races
cauld result in the entire election being called oeo question. including Plaintiffs ADS race. There was 3
good chence duat the resulsant vose totals in Plaintiffs race were sonally higher than reported and
sghsequently certified Plaintiff alleges, m esroe by the ROV and then retified by the Coumey Bo%. Henre,
sigmificant likelihood excts that Plamtiff s sward of siate delega,s i her pasty was compromized.

24, Poliowing the cosmt-ondered review of the “muspended balloss™ in the emvered race. Plaintiff's
colleamees in ETTACCA ¥& Mark Zaolim and M. Jacqueline Carmon-Cota, suberized )

hufﬁ:su 3 m‘rﬁ

s
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election complants to the Secretary of Simte’s office, outlining the discrepancies in the R0 5 execution
of the suspended ballot review, during wihich Mr. Zulim M. Cots, and others, including Plainnff had
been in attendance & observing mernbers of the public. Defendant WEBER never acknowledsrd of acrad
1poa the HAWVA complaints, despite her persona) responsibility a5 Seqratary of State to imestigate, winch
wonld have disclosed the necessity for an in-depth review or andit of the AT1E race and the Coumsy’s
eagtire electicn. As such Defendsant WEBER. alse bears responsibility for Plaingiff's d=nages.

25, Plaimtiff alleges that the State’s meaking svailable the remedy of preparing, having notarized
and mesiling 2 HAVA complaing via certified mail | with sccompanying detiled sffidavies is edacedto a
TeTe mreseTatic contriance by the Stete to gppear to take election integvity serionsly. Given that
Defendsnt WEBER. by her inaction with respect to the HAVA conrplaints, ac well as allowing to stand

Defendant DUPULS' patenly ervonemss official report 1o the Secretsry of Smze surenarizine the results of

the Movember 2022 efectien. has demonsrated her refisal fo exercise her suthority under Govenment
Code §12172.5 o enforce California election law in the Coumnty, Defendane WEBEE. did embolden
Defendant DFPFULS to continne his sysiematic, indenfional vielaticn of Plaintiff s civil righis, and is

therefore comphicit with the B0 and all Diefendants in demying Pluntiff the delegate: to witich she may

thst the ROW™s forbiddme of real-time challenzes and resolitions to erces
mexde i processes is & deliberate ploy to disenfranchise candidates. Processes are astsblished to ensure
the scomwacy of the siven task. Priee to the Voders Choice Act being implamented in the Conmty, items
challenged were remedistely pallad fiom the process aud mmedistely resotved by a third party.

challenges sllowed undes CEC §13304 are met with diversionsry aud delaying

tactics and even thrests snd infimidation. There @re no procedimes for real-time resofutions.
27. Furthemaare, Plaintif made memerons puiblic cormments in BeS meeting:, informing
Defendant COUMTY OF ALAWMEDA snd it erpioyess, thet Defendamt TR TPUES and bis staff ave

y imzisted that every “challense™ to balles collection, sorage. apd processing be made in

writing, withog palling out the epcelope or tallod in guestion therefore making 3 recobation Impossible.

COMPLAINT
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1 || Maintf inforrmed Defendants of the nmyriad ways in which the FOV"s constructed system is deliberately

3 || aremged v keep cbservers from being able to make challenses: Forcing challenges to be made in

3 || writing: smd preventing challanzed baliots from being pullsd cat for immediate resobution, making it

4 possible to identify a specific envelope that had an ambignous or missing postmark. Emboldened by

" || e necrion of the BoS, Coumty Coumsel, apd the Commgy Adrmimistrator, the RiOW™s second-nomnd review
f of VEM ballots without postmarks took place 100% in secret, withowt observers, ss did the processing of
; USPS, FedEx, UPS, and DHL balless that arvived afier Election Day. Defendant DUPUTS and his staff
o kpew the drill: Hide activities from ebservers so that 0o omve can raise 3 “challenge ™

10 28. On Jume 30, 2023, in a good faith effort 1o resclve these matters amicsbly, Plaintiff submited

11 || 2 letter, with supporting documentation, vis emal and certified TSPS mail to the Clerk of the Conmnty
12 || BoS, along with the requined Clain form {F{laim™). i accordamce with instructions posted on the
13 || Commty's official websire, and pursuat to Califormis Geverenent Code 5910 et seg. The Claim package

was submitted 35 notificatica of Flamnift s allegations of cvil rights violations iy the Comnty, seeking

13 response 1o the Plaioniffs allegstions withn thirty (30 days or Plaintiff would proceed with firther action
1o tlzoagh this Cosmt. Homever, the Coumty, via its desipnated represeatative (eorge Hills Compamy,

Y returned Plaintiff's Claim without havine imvestizated amy of the sBegations,

ij 20, On Jume 30, 2003, Plamnff sent o letter, with supporting documentstion, via email and

5y ||certified USPS mail, to Defendam WEBEF. along with the required Claim form, in sccordance with

13 || imstructions pested on the State’s official website, and pursaant to UGC §910. The Claim package was
12 || suveristed as notification of Plaintiff's allegations of civil rights vinlstions by Defendam: WEBEF,

23 || sesking response to PlainsifF s allegations within thirty (30% days or Plaimiff would proceed with fiether
3 || action threush this Court. Howeves, Plainfiff has not received response from Defendant WEBEF., of the
35 || Secretary of State’s designated representative(s) to accept snd sddress claims submited m the Sate,
either acknowledeing her Claim demying her Claim, cr othervize informing her of the results of any

'11
" || imvestization it ber Claim.
1
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FIRST CAUSE OF ACTION
42 US.C. § 1985 - Conspiracy to Interfere with Civil Rizhts

30, 42TV 5.C. § 1985 states, i vve or more povsors conspare for the mopoce f inpading,
hindarire, obstructing, or dgfeaning. v &y reemer. 1he due course of justice m avyy Stae or Terriiory,
with fnseryt 1o ey to gy ciizan the aqual Protection gfthe laws, or 1o mjure km ar Ris proparyy for
i fidly enforcing, or atiempime to aybree. the right of any parson, or dass gf persors, io the apual
prosaction of the laws.  Plaintiff intends o prove, via relevant discovery, that Defendans coondinated wid
cne another via phone, in-persea discussions, and electronic conmmmications, 1o deprive Plaingiff and
other election vhservers of equal privileges mder the laws of the United Seates and the State of California
Uider Amendment 1 of the Bill of Rights, the people have the right to assemble peacefully. and to
petition the govermment for a redress of grievances.

31. The right “to petifion the gevenmment™ iz oot & one-sided uwndertaking; the Fovemmmant owes
the people some measure of Tespanse fo the people’s petition. Defendants in s suit owed Plainriff &
duety 1o bear ber grievances, and to the extens that it was pessible to address the grievances, Defendants
shopnld have dome so, in 3 manner that homors the spinit of federal and smate laws. Defendants DUPUTS

and CORWETD failed so fulfill this duty by requiring written questions from Plamnff and othes election

observers that Defendants then ismored  Defend=nts MILEY, CARSON, HAUBERT, MURANISHT,

meetings and other methods of commamicaring protoco] with respect to the ROV nferaction with

electica ohservers, inchading the potential engagement of law enforcement; therefore. Defendanic did
conspite with one snother against Plaintiff and other election observers,
32. The gl “to sssemble peaceflly™ withow fear of injury, oppression, threat, or infimidation

iff and other election obsarvers, given that Defendants DUPUES and COBNEID, in

conspiracy with Defeadant COUMNTY OF ALAMEDA the ACS0, persistenify beld the wespenizatica of

15

B AT
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lawr enfrcemeat over the heasds of Plainiiff and other election observess as a form of oppression, threat,
and infimidation, even citing in the ROV handout Elaction Observanion Rights and Responsibiiities, Penal
Code 5415 reganding distuptive bebavior. Indeed, Penal Code §413 appeared to be the sll-encompassing
Code secticm that law enforcerment could and would use In concest with the ROV, since Defendants were
unable to dife aoy ofher laws or regulations that wonld prohibit or inhibir de observers® activities. For
exarple, apparentty Defendants defined “disngptive™ as fo inclode asking questions of te ROV

31, Plaintiff and hevr collesgues sppeared to have been singled our from other pubdic visiters to
the ROV, including other political candidates, and peditical sroups more faversbly alisned with the

BOV™s overall political biases, who seamed to have access to ROV resparoes inchading election results,

reparts, 2nd other spces of information Defendsnts DUPUTS and CORNETC beld Plaintiff and her
coflesgmes to 3 higher standard of requesting access fo restaces s a form of pobitics] discrimination

3. InBoS mestings, Defendants MILEY, CARSON, HAUBERT, MURANISHI, and ZIEGLER,

ed meetingz sech that decuswion of the election preparations, processing, and resulis was ofien

removed fiom the meeding agends: at the st muwme; and pubdic comsments were either allowed a fraction

of the time of other sgends items_ or disallowed entirely. These actions by Defendsnts imolved some
level of planming and decision-making, suggesting it Defendants conspired with one another
rminimize public imwvemens in disoesing 3 problemstic election. Furthermore, Defendans filed
their daty to compe] or comsel Defendants DUPUTS and CORMETO to correct their behavicr.

15, Defondant WERER a5 Secretary of State failed to investigate properfy, if st all. the HAVA

cormplaing: fled by Plaintiff's colleagnes advocating on her behalf, and i this memner demonstrate
Plaintiff that Defendant WEBER was pot averse fo concealine the Coundy’s esvors and quashine awy
possibility of covecting the elaction resuliz. More importantly, bowever, Defendant WEBER. by her
ixction failed, in hes duty as Secretary of Stafe in charge of elections, 1o safeguard Plaintff s right 1o
moaitor the comnting of votes inher ADV1E race, and by this inaction did condoae the conspitstoris]

Nz, amons odsar things. her awsrd of delogates.
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14, All Defensdames owed Plaintff a duty to allow ber to witness the counting of the vodes in ber
stste acsembly tace; and to peacefally observe and chalienge elechion processes, with “sufficiemly dose
socess™ to all election processes undertsken by the ROV so as to reasonshly verify that Defendanr: were
in complisnce with the CEC. Defendsnts hed a duty to ensare that Plaintiff would have ressonstde
umestricied access to all election activities 5o as i exercize her rights.

37. In doing the things herein alleged Defendant= by thewr acts of onuissions breached the
appliczble duty of care by acting umessonsbly, dismissively, carelessly, negligently, andor recklesshy,
and by acting capricionsty, or with an Deest to infmidate. discourage, or imenticaslly incomemeances
Plaintiff in her efforis to wiiness the counfing of wodes in her st sssembly mace Plaintiff and her
collearue, M. Hayden werme attempiing to moaitar the stans of their races, bowever Defenianz forced
them o cincerprend the reascaabls exercise of their rights. These acticas by Defendant= demonstrating 8
pattern of abuse, horacgment and comtentpt mede Hght of the condidaciec of Plaintif and her colleagme,
themeby jeoperdizing the cuccess of their races, snd so adversely mpaciing éheir camdidery that their
prospects of fubme candidacy may be significamthy compronmsed.

33, As a direct and proximate result of Defendant=’ conduct, Plaintiff soffered mjuries spd

danzages as set forth above. Dt

endant COUNTY OF ALAMEDA ic vicarigusly liable for the scrs and
omssoms of its emplovess acting in the cowrse and scope of said employment, purseans fo California
Govermnent Code 5813.2. The condnct of the indivicdus] Defendants was malicions and oppressive in
that they intended to hanm Plaintiff in thet they were camried o with a willfal and coascions disregand

for Plainniffs rights, entitling Plaintiff to pamitive damages pursuant to Califermts Civil Code §3204.

FRAYER FOR RELIEF
Flaimtiff provs for damsee: 3o follows.:
3. A declaratory fudgment declarnz Defendants’ kack of aniform and secme vote coumting, baws,

regulations, and procedures, and lack of omifoem enforcernent of laws, regulations. and procedures. 3

violation of the Equal Predecticn Clawse and Due Process Clawse to the Fowsteendh Amencdment:

COMPLANT
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b. Injimrtve relief prevensing the Defendanss fom enforcne and or appdying a lack of miferm
and secyre vore cowning laws, regulations, and procedores, and from enfrane and'or apphving a lack of
1mifonm enforcement of 1vws. regulaticns, and procedimes;

. For compensatory damages in an smount scconding o moof

d. For pamitive damages agsinst Defendants TRUPUTS, CCBNETD, and DOES 1-50 in an st
sufficien: fo pundsh their condurt and deter sirmilar conduct in the e,

e Ferall spplicable statiwory penalties;

f Feo attomeys” fees, coste of suit and such ether and further relief as the Cowurt deems just.

Plainti & heraby demande 3 trial b oy,

Date:  Seprember 13, 2023 i/ Mindy Pacheruk
Vindy Pechsm In Pro Per
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Attachment B

State of California
Election Complaint Form

For Help America Vote Act (HAVA) complaints or other election-related complaints.
Important: Please Type or Print the information on this form.

Complainant information

First Name: Jacqueline Last Name: Carron-Cota
Street Address:

Apt#: C'ﬁ:_ State: CA
Zip Code Daytime Phone: Evening: same

Fax Number: Email: jackiecota@proton.me
Preferred method of correspondence: email

Person(s) or Organization(s) Against Whom Complaint Is Brought

Name(s): Tim Dupuis & Cynthia Cornejo

Organization(s): Alameda County Registrar of Voters

Position(s) of person(s) (if applicable): Registrar of Voters & Deputy Registrar of Voters

Statement of Facts

Date(s) and time(s) alleged event(s) occurred: February 6, 2023

Location(s) of alleged event(s): 1225 Fallon Street, Oakland CA 94612

Names and phone numbers of witnesses or ather victims (if applicable): Mark Zulim 510-909-5497

Describe Your Complaint (If necessary, attach additional sheets.)
Please accept my Help America Vote Act (HAVA) complaint against the Alameda County Registrar of Voters
(ACROV) for exceeding the maximum error rate requirement HAVA Title I1I Subtitle A Section 301 (a) (5)
On Monday, February 6, 2023, [ observed the court ordered effort of the “Suspended Ballot Review” of 235
ballots from the Alameda County, Oakland Unified School District Area 4 Election, Hutchinson vs. Resnick
Jlawsuit. Of the 235 ballots, T identified two (2) ballots that exhibited errors where the CVR did not match the
paper ballot. Each paper baliot had far less than 100 ballot positions.
The two errored ballots were referenced in the CVR as follows:

_ Tabulator Id No. 1002 Batch ID No. 25 Record ID No. 464 (1002-25-464), two (2) errors.

_Tabulator [d No. 1002 Batch ID No. 72 Record No. 352 (1002-72-352), one (1) error.
I believe it must be pointed out that 2 out of 235 ballots represents 0.85%. The Hutchinson vs. Resnick lawsuit
involves a vote margin of 41 out of 25,000 or 0.164%. The percentage of the errored ballots found during the
‘Suspended Ballot Review” is over five (5) times that of what is in question of the lawsuit. I believe that this,
at the very least, justifies a further audit of the ballots with a much larger sample size to determine the actual

Signature | acknowledge that all of the above information is true and accurately reflects the matter
in question, to the best of my knowledge.

Signature ﬁﬁc{fﬂ/ )l )L \W}O Date O‘)/ 10 { 227

If your com hiaint alleges a violation of Title Ill of HAVA, a notary public must complete the
following certificate of acknowledgement.



March 10, 2023
Office of the California Secretary of State,

Please accept my Help America Vote Act (HAVA) complaint against the Alameda County
Registrar of Voters (ACROV) for exceeding the maximum error rate requirement HAVA Title tli
Subtitle A Section 301 (a) (5), which states the following:
ERROR RATES —The error rate of the voting system in counting ballots (determined by
taking into account only those errors which are attributable to the voting system and not
gttributable to an act of the voter) shall comply with the error rate standards established
under section 3.2.1 of the voting systems standards issued by the Federal Election
Commission (FEC) which are in effect on the date of the enactment of this Act.

Additionally, the FEC Voting System Standards, Section 3.2.1 ACCU RACY REQUIREMENTS states
the following:
Voting system accuracy addresses the accuracy of data for each of the individual ballot
positions that could be selected by a voter, including the positions that are not selected.
..... Therefore, the acceptable error rate applies separately and distinctly to each of the
following functions:
o. For all paper-based systems:
1) Scanning ballot positions on paper ballots to detect selections for individual
candidates and contests;
2) Conversion of selections detected on paper ballots into digital data;
...... For each processing function indicated above, the system shall achieve a target
error rate of no more than one in 10,000,000 ballot positions, with a maximum
acceptable error rate in the test process of one in 500,000 ballot positions.

Background and details for this complaint are as follows:

1. The court ordered a “Suspended Ballot Review” of 235 ballots from the Alameda County,
Oakland Unified School District Area 4 Election, Hutchinson vs. Resnick lawsuit. This review was
to be witnessed by the involved counsels and was opened for election observers. The review
was to be accomplished via two processes: (1) the ballot “axtraction” process; and (2) the baliot
“review” process.

2. I was one of several members of the Election Integrity Team of Alameda County California
(EITACCA) who went to the ACROV as election observers to witness the baliot review processes.
2.a. In preparation for the review, our group was able to identify the 235 ballots in our
copy of the Cast Vote Record (CVR) supplied to us following the 2022 election
certification by the ACROV.
2.b. We isolated the CVR data for the 235 ballots and provided copies to our team
members.
2.c. Our goal was to match the CVR data to the votes on the 235 paper ballots.

1 of 3
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3. On Monday, February 6, 2023, | observed the “review” process of the 235 ballots that were
“extracted” the previous week. | and other observers were behind a wall with plexiglass ‘teller’
like windows, with a small opening (5 inches long by 1” inch wide) at the bottom of the
plexiglass, separate from the room where the ACROV staff and candidate & city attorney’s
associated with the pending Hutchinson vs. Resnick lawsuit were reviewing the 235 ballots. The
ACROV provided a video monitor for observers to crowd around and view the paper ballots on

a video monitor positioned in front of one of the plexiglass windows, as they were placed under
a camera positioned over above each ballot that was laid out onto a table. Each ballot
remained under the camera as they were reviewed by the ACROV staff.

3.a. The ACROV staff, reviewing the ballots, could not always be heard clearly by the

observers.

3.b. The ACROV restricted the observers from conversing with each other while in the

observation room.

3.c. The observers were not allowed to ask questions of the ACROV staff during the

“review”.

3.d. The ACROV prohibited the observers from taking pictures of anything while in the

observation room.

3.e. Observers were prohibited to challenge ballots

3.f. Observers were prohibited from using their cell phones for phone for any reason.

3.g. ACROV staff controlled the observation by providing an escort to the observers,

who was not allowed to ask questions, to enforce 3.a. through 3.f.

3.h. ACROV did allow the observers to refer to their CVR spreadsheets and to take

notes.

4. Of the 235 ballots, | identified two (2) ballots that exhibited errors where the CVR did not
match the paper ballot. The two errored ballots were referenced in the CVR aé follows:
- Tabulator Id No. 1002 Batch ID No. 25 Record ID No. 464 (1002-25-464), two (2} errors.
- Tabulator ID No. 1002 Batch ID No. 72 Record No. 352 (1002-72-352), one (1) error.
4.a. Each paper ballot had far less than 100 ballot positions.
4.b. For the errored ballot | observed [Record No. 352 (1002-72-352)] | did not see any
stray marks.

5. | saw no indication that the involved counsels and the ACROV staff were comparing the paper
ballot votes to the CVR. Additionally, on Monday, February 6, 2023, | never witnessed any of
the ACROV staff and the involved counsels with a CVR spreadsheet.

6. Since the HAVA requires a maximum error rate of less than 1 in 500,000 and since |
witnessed one (3) errors, in order to meet that requirement, there had to have been (3 x
500,000) = 1,500,000 ballot positions present, spread out over 235 ballots. That would require
(1,500,000/235) = 6,383 ballot positions per ballot. Mrs. Cota and | witnessed less than 100
ballot positions per ballot. This means that the error rate that Mrs. Cota and | witnessed was
(6,383/100) = 63.8 times the HAVA maximum requirement.
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7.1 believe it must be pointed out that 2 out of 235 ballots represents 0.85%. The Hutchinson
vs. Resnick lawsuit involves a vote margin of 41 out of 25,000 or 0.164%. The percentage of the
errored ballots found during the ‘Suspended Ballot Review” is over five (5) times that of what is
in question of the lawsuit. | believe that this, at the very least, justifies a further audit of the
ballots with a much larger sample size to determine the actual error rate of this election.

8. In summary, regardless of the very limited number of ballots examined, nobody outside the
team members of EITACCA, prepared to verify the veracity of the ballot votes, no one else
challenged the ACROV’s prohibited use of cameras or other recording devices, and no one else
challenged the ACROV’s practice of preventing observers conversing with each other. Even with
all the restrictions | and my fellow observer were able to identify two errored ballots. Why the
ACROV staff and the legal counsel were not able to catch these errors should be reviewed as
part of a continuous improvement process to increase the rigor of ACROV election reviews.

Sincerely, Be

AN
|'

Jacég}gline Carron-Cota

Resident of Alameda County, Califarnia
March 10, 2023

(W,

3 of 3
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Attachment C

Election Complalnt Form
Fer Help America Yate Act (HAVA} complaints or other elaction-refsted cemplainis.
impostant: Please Typa or Print the information on this form.

Firsi Mame: Murk Last MName: z’uhm

Zip Godm Daylirmie F‘hane_
Fax Number None Emaik

FPreferrad method of comespordenca: Phone

Person(s) or Organtzation(s) Against Whom Complaint Is Brought
Marne(sh:

Organizalion{s}: Alameda County Begister of Votens [ACROY)
Poaition(g} of personis) (F applicable);

Statemant of Facls

Dratais) and time(s) afleged avent(s) ococwmed: Fehrwary 6, 2023

Location{s] of afleged svenlis): Alameds County Registar of Woters (ACROWY)

Mames and phone numbers of withesses or other vicims: (i apphicablel; Jackis Cota (U25) 000165

Desaribe Your Compiaint (f necossarny, altach additions] shaets.)

S signed keder aftoched.

Summary of camplaing is as followsa:

1 have a Heldp Amerisa Vote act (HAYAY complint spaimst the Adsmseds Cowany Regisoae of Volers
{ADROV) for excending the maximum error mte reguirerment HA VA Titde L Subtitbe 4 Section 301 £1) (5,
which states the foflowing:

EFRROF RATES  The efvor rate of the voung svatemn in counting balioig {deternsined by taking into acoownt
vnly those errers which ars attributoble 1o the woting system and not attribeatable to an sot othe voter) shall
vomply with the error cate standards eutzblished uader scction 3.2.1 of the voling systems standerds issued By
the Federal Eleetion Cemmission {FEC) whach are in effect on the date of the enaciment of this Act.

During a vourt ordered “Suspended Baliot Review™ of 233 ballots from the Alemeds County, Oakland
Llmified School Distict Arce 4 Election, [ peesomally withessed one error that was not caught or disclosed by
the ACROY and in additices | found out that there was anogther evvor of similar aature observed by another
dividusl, Mrs. Jackie Cota, for the very same noview.

Signature | acknowiedge that af of the above micmaftian s true and accuralely raflects e mathar
in gueston. to the best of my knﬂ!ggleﬂgf:

Signature b} /_:zf.% Date 5 /:'/J«;FQ =

If your complsing allages & W&lﬂiﬁh &1 Tite 11 of HAVA, B notary public must complete tha
following certificate of acknowdedgement.
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Certificate of Acknowledgment
For HAVA Title Ml compiaints

A notary pubkc o other officer cormpleting this cartificate verifies only the identity of the individual who
signed the docurment to which this cediticals is attached, and not the truthfulness, accuracy, or vakdity

af that document. )

Siate of Californe

County of ﬂf‘;ﬂ_;ﬂ;f{g_ } o _— g
on Marein {, 2023 before me, Linde. Luchicer, Motury Fubife

{date) {insert name and file of the officer)
personally appearsd  Mark Zicdim

who proved to mea on the basis of satisfactory evidence 10 be the pgrs«nnm whose nama{;rj@ﬁre
subscribad to the within instrurment and ackrowladgad fo me ﬁwa@sﬁaﬂhe? axecuted the same
inhig/heniheir authorized capacity(jas}, and that by histharttheir signaturajsy on the instrumant the
pergon(sd, or the entity upen behalf of which the person(s acted, execiied the instrament,

| cerlify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph i true and corract.

WITHNESS my hand and official seal.

Ui B LLEBSER

57 wetary Pukie < Calforreg

biE g Tty !
Cimmmurs® Teinl 1Y [

B o, Cormm. Lapien bep 15, 1026

__Zi!ﬂiéz Z?ﬁ Lwsbber

(NOTARY PUBLIC SIGNATURE) NOTARY PUBLIC SEAL
Return this form to; SECRETARY OF STATE'S OFFICE
ELECTIONS DIVISION

1500 11TH STREET, 5TH FLOOR, SACRAMENTO, CA 55814
For more information or assistance filling out this form:
English: 1-800-345-VOTE (8683)

Spanish; 1-800-232-VOTA (8682)
WWW.S0S.Ca.00V
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February 27, 2023
Office of the California Secretary of State,

Please acoept my Melp Americo Vote Act (HAVA) complaint against the Alameda County
Registrar of Voters [ALROY] for exceeding the maxlmuim eror rate requirement HAVA Tithe 1
Subditle & Sectlon 301 {a) {5}, which states the following;
ERROR RATES =~The error rote of the voting systern in counting ballots {determined by
toking into acoourt anly those errars which ore eitributeble [0 the voling system and nat
attributable to an ot of the vater) shall comply with the error rate standords estoblished
unger section 2.2.1 of the voting spstems standands isswed by the Federal Election
Commission {FEC) which are in effect on the date af the engctment of this Act.

Additionadly, the FEC Voting Systent Standords, Sectlon 3.2.1 ACCURALCY REQUHREMENTS states
the followtng:
Voting system accurocy addresses the cocuracy of dete for eoch of the individual ballot
positions that could be selected by @ voter, ingluding the pesitions thet are not selerted.
.....Therefore. the occeptable error rote opplles separetely and distinchly ko ewch of the
@. For alt peper-bosed systems:
1) Scanning ballor positions on paper ballots ta detect selections for individeol
candidates ond contests;
2] Conversion of selections detected on paper ballots ito digital dats;
or o FOF @8R processing funckion indicated chove, the systern shall achieve o target
error rate af mo more than ane in 10,000,000 balfof pasitions, with & maomem
acceptable érror rote fn the test process of one in 500,000 ballet pozitiens.

Background and details for this complaint are a3 follows:

1. The court ordered a "Suspended Ballot Review™ of 235 baliots frem the Alameda County,
Dakland Unified School District Area 4 Election, Hutchinson vi. Resnick wsuit. This review was
to be witnessed by the mvolved coumsels and was opened for election observers. The review

was 1o be sccompiished via bwe procaszes: [1) the bailot "extraction™ process; and (2} the ballot
“review” process.

2. Ewas ane of saveral members of the Elegkion Intagrity Team af Alameda Cownty Lalifornia
(EFFACCA) wha went to the ACROV as elaection abservers to withess the ballot review processes.
2.a. In preparation for the review, our group was able to identify the 235 ballots in our
copy of the Cast Yote Record (CVAY supplied to us following the 2047 slection
certification by the ACROV,
2.b. We isodated the CVR data for the 235 hallots and provided copies to owr team
members.
2.¢. Owr poal was to match the CVR dats to the votes an the 735 paper ballots.

Civil Service Complaint Against Mr. Tim Dupuis Alameda County Registrar of Voters November 28, 2023

49



3. On Monday, February 6, 2023, | observed the “review” pracess of the 235 ballots that wers
“matracted” the previous week. Myself and other observers wera contained in an chservation
rogin, separate fram the coom where the ACROV staff and the counsels associated with the
pending Hutchinsan vs. Resnick lawsuit were reviewding the 235 ballots. The observation ream
had glass windows for us to view Lhe processes. The ACROV did provide a video monitor for the
observers Lo view the paper ballots as they were placed under a camera positionsd above each
batlot. Each bhallgt remalned under the camera as they were reviewed by the ACROV staff.

3.3. The ACROW staff reviewing the ballots could not always be heard clearly by the

observers.

2.b. The ACROV restricted the abservers from conversing with each other whide in the

obsensation room.

3.c. The observers ware not allowed to ask questions of the ACROV staff during the

“review".

2.4. The ACROV prohihlted the observers from taking pictures of anything while @ the

abservation room.

3.e. Observers were prohibited from wsing theilr cell phones for phone for any reason.

3.f. ACROV staff provided an escort to the ohservers to enforce 3.a. through 3.e.

3.£. ACROW did allow the observers to refer to their CVR spreadsheets and to Lake notes.

4, DF the 235 ballots, ) identified one (1} ballok that exhibited one (1) error. The nest day | was
inforned that another observes, Mrs. lackle Cota had identified another baliot with two (2)
grrars. Between the two {2) baliots there were a total of three (3} errors discovered. The two
errored ballots {mine and Mrs. Cota"s] were referenced in the QR as fallows:
- Tabulator |4 Ne, 1002 Batch 1D 8o, 25 Becord 1D No. 464 {1002-35-464), two (2} eqvors
identified by Mrs. Cota.
- Tabulator 1D Neo. 1002 Batch ID Mo, 72 Record Mo. 352 (1002-72-352), ong {1} error
identified by me [Mr. Mark Zulim).
4.a. Each paper ballot had far less than 100 ballet positions.
4.b, For the errored ballot | observed [Record Na, 352 (1002-72-352)] | did not see any
stray marks.

5. 1 saw no indication that the involved counsels and the ACROV staff were comparing the paper
ballat votes to the CVR, Additionally, an Monday, February 6, 3023, | never witnessed any of
the ACRON siaff and the Involved counsals with a OWR spreadshest.

. Sincwe tha HAVA requirss a mawimum arror rate of lass then 1 in 500,000 and winea |
witnessed one (1) esror and Mrs. Cota witnessed twa (2] errors, by arder to meet that
reguiremnesnt, there had to have been (3 x 500,000) = 1,500,000 ballot positions present, spréad
put aver 235 hallots. That would reqeire [1,500,000,235) = 6,383 ballot positions per balkot,
#es. Cota and B witnessed bess than 100 baliot positions per ballat. Thic meeans that the error
Fate that Mrs. Cota and | witnessed was [6,383/100] = 63.8 times the HAVA maximum
requirement.

Civil Service Complaint Against Mr. Tim Dupuis Alameda County Registrar of Voters November 28, 2023

50



7. | believe it must be pointed out that 2 out of 235 ballots represents 0.85%. The Hutchimson
vs. Resnick lawsuit involves a wote margin of 41 out of 25,000 or 0.164%. The percentage of the
errored balbots found during the ‘Suspended Ballot Review™ ks gwer five (5) times that of what is
in question of the lawsuit. | bellsve that this, at the very least, justifies a further audit of the
ballots with a much [arger sample size to detérmina the actual arror rate of this election.

8. i sumimary, regorciess of the very Bmited number of ballots examined, nobody outside the
team members of EITACCA prepared to verify the veracity of the ballot votes, no one else
chaflenged the ACROY's prohibited use of cameras or other recording devices, and na one else
chatlenged the ACRDV's practice of preventing ebservers conversing with each other. Even with
all of the restrictions Mrs. Cota were able 1o wdentify two errored ballots. Why the ACROY staff
angd the legal counsel were not able to catch these errors shauld bre reviewed as part of a
cortinuous improvement process to increase the ripor of ACROV election reviews.

Sincerely
g /‘n\/ / - l]{_

Mark ’ulbm
Residernt of .ﬁ.lameda [”:auﬂw California
JBlaction Fila Record/
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ATTACHMENT D

THEIR. VERSION
BELL, McANDREWS & HILTACHE. LLP

Attcrnmgy snd Eognesiors at Las

455 CAPITCE. BEALE. SUTTE &2
SACRAMENTO, Ca 93812

[aLE) 43T RS T
P g b 4.0 759

November 6, 2023

VIA EMAIL Tins Dnpwpsfifacoor.am

Tim Dapuis

Alameda County Begistraz of Votes:
1225 Fallon Sweet, Bm G-1
Cakland CA 93612

Subieet Urpeor Compliancs with California Elestion Code Seetion 15004

3fr. Dupuis,

1 am the Genenl Counsel of che California Republican Pany and am contactng vou concerning the
election processes it the Alyvmeds County Regismar of Voters (ROV) for the upeoming XNowambes 7,
X323 Special Elecdon for Oakland Unified Schoo! Distdet, Distriet 3.

Califormia Elzetion Code Secton 1500413 expres:ly poovides that eack gualifisd pelitica] parry iz
eatited to have up to too reprecentadves prezent 7o check and review the prepasation and cperation
of the tabulading devices, thelr programming and testing, and to kave the representazives preseat az all
phases of the elecdon Representatives frorn the Alimeds County Republican Party attended a Logie
and Accagzey [LéA) wess held on Oetober 26, 2023 The Alameda Countsy Republicar Fany
cepresenmcves take thiz role extremely sezicauly,. While your office accomumodated dheir physical
prezenes in tour offce duzing the LA testing, they were widhout de abilicy te ask apy guesdon:
dizectly to ROV Dizectsr during the testing and left unsat=Ged that the tabulator and touch sczeen
ballo: marking device being uzed for the Mowember 7, 2023 special election were adequately tested
Adorecwer, the wirtual stream for wirmal viewing lzcked sound, rendedng vishaal wiewing insufficient
and, az such, shonld mot be eponzidered as a walid foem of virtual obserration I weite to seek Four
imemediaze attention to these deficiemeiss, prior to tabulation of the votes in this special electon.

The mout urgent matter we ek to address relates to the testing of the mbulasce rexpoasible for
rezding dhe “QRVote Ballot:™ gensraced by the touchsereen ballot medong device. As I undersiand
iz, the ballor markng device alicws woters to make selecdons via sonchscseen interface, which then
generazes 2 printed OB Code Sarm thar purportediy cefleets the wozar’s salections on the ballet &
peiseed lisz of the woter’s seleetion: is also iacladed cn thizs printed ballar; kowrewer, the tabmiator
excinsiely interpretz the QR Code porticn of the “QR%Vate Ballot” and doe: not consider the printed
lisz. My understanding from the obsermadons of the Alameds Counry Republcan Tamy representatives
iz that these “QRVore Ballot:™ oreze not ineluded at all in the LA testing of the tabniator oo Cerober
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287, contrary to the reguiremens in Section 13000 of the Election: Code that “the election: offieiat
chal sonduaet a test or sedes of tests to ensare that every dewice uzed to tabulate Ballots accurately
records exch tote.”

Mapdating thar the Regizoar of Voters (ROWV) test the tabudasor's abilisy so accurately sead the
“QRVoze Ballots™ before deplovmens is imperative. Begrertably, this emcial step was apparently
omitted during the recent LA test. The ROV seemingly coafined it testing orly to the printed list
of vozers’ selection: and failed to process the “QRVote Ballot="” through the mabulazors.

Drurng the L&A test, the Alameds County Repuablican Party representatives followed the instractions
of yous office and made 2 formal requess to the dasigrated representative of the Regismar of Voters
to zelay the request to the ROV for die testing of “QRVote Balloss”™ through the tabulater. The
oirserver: expected the Couney representagre would communicate this request divectly to the ROV
befope the L&A test’: conciusion Howerer, that did not oecuar, and the County representative
indicated that all guestons must be subhmitted in wriring, with the promize of responses via email. As
of e date of my letter, the ROV has mot responded to this request.

We are profoundly concerned by the lack of transparency and non-compliance with the Elertion Code,
which is intended so safeguard che integrity of onr democemtic processe:. The failure to adhere to
Election: Code Section 153000 raises sigmificant que:dons about the accuwraer and gelisbility of the
fortheoming elecdon reznltz, and the lack of vespontivene:s by the ROV reinforces 2 luck of trast by
wotezs. At z time when voter confdence in the administragon of elections is 2t an ali-time o, it is
moge impormant tham ever that electicm: offices cperate with masionun trapsiparency and
responsiveness to legitimate citizen concems and welcome the participation of wolunteers such as
those from the Alameda County Republican Party. When observer: and/or representatives are
welcomed into an eleptions office, shown the procedures amd actvities, che sumerons secunsy
protocols and laver: of safeguards, and hawe their guestions and concern: addrs: 1ed, those ohservers
and ‘or representagme: can be zmbastadors to the public that ther have confidence in the
administzation of the slecdon. The contrary is alse tue — when the minimal amount of participation
is pecmitted by an elections office, when obserrers andor pepresentatives are treated as a auizance of
worse, when question: are pos answered, whea it appears that only some procedure: are followed oo
oaly pastially, distrust is sown.

In wiew of the aforementioned cireum:stanees, I respectfully request that the Alameds County Begiztrar
of Vagers take immediate measnres: to rectfy this sitmation whick require: foo responses:

Firsz, the Alameds Couney Republican Parry wolanteezs are envtled to mmediate responses to their
questons regardimg the LA testing conducted cn Qetober 25, If the tabalator: for the “QRVoze
Fallots™ wwere nor in fact tested, they must e immediately. 2oocify the representatime: who amemded
the Oetober 26 testing of the date, time, 2nd place for this test, and they will attend.

Fecond, oa a poing forwurd bacis, it iz expected that the Alamed: Couaty Regismrar of Vozers will
follow all the eedons of the Electon: Code, the Regnbitions of the Zzcoetary of Stare, and the
Cowney’: own slection admipistration procedures with pespect to involvement of polideal paocy
represenmeires and canving cut the mandated duties of the electons office. Specifically, for activides
in whick representatives have a smtutcry ght to e present in perscn, they should be able vo bodh
SEE ind HEAR the actvwities being condueted and should have somecne cn staff desigmated co
rezpond » heir guestions durng the apowity, to the expent thar answers are known on e :poz Of

Civil Service Complaint Against Mr. Tim Dupuis Alameda County Registrar of Voters November 28, 2023

53



eourse, if 2 question i azked for which the answer is ast nowen, follow-up by phone or email within
a reazooaile perod of time iz welcome and acceptabie.

We foniy belisve that our collectwe effort: to ensure compliance wich the law will safegaard the
ctedibﬂii::,— of thes election process and uph-ald the fundamenizl Pn'neipiies af onc dzmmmc:r - ard vk
go 2 loaz way to restodng voter copfidence in the administraton of election: in Alaoasda Counsy.

Your mmediate amention to this matter i1 greatly appreciated, and we sagerfy 2wair your prompt
respoase
Zineersly,

Qoilie

Achles Tims
CiC: Crﬂﬂau_{fame o{d!a—:‘:*gonmg
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ATTACHMENT F - MR. DUPUIS’S RESPONSE TO QUESTIONS
GATHERED AT VP HAUBERT’S TOWNHALL
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