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10.2.1 General

Local Agencies are required to follow all applicable local and state regulations including
those listed in LAPM Chapter 10 in accordance with their State Master Agreement.
Although the requirements listed in this section are minimum requirements, the local
agency must use good engineering judgment and best practices to document their
processes and procedures when procuring A&E contracts utilizing qualifications based
selections.

All consultants must comply with 48 Code of Federal Regulations (CFR) Part 31:
Contract Cost Principles and Procedures. Also, consultants and Local Agencies must
comply with 2 CFR Part 200: Uniform Administrative Requirements, Cost Principles,
and Audit Requirements for Federal Awards, excluding sections §200.318-200.326
Procurement Standards (reference Federal Highway Administration December 4, 2014
Memorandum Action: 2 CFR 200 Implementation Guidance).

Agency state-only funded (SOF) agreements must contain the required federal fiscal
provisions from 2 CFR 200 in all Division of Local Assistance funded agreements.
Exhibit 10-R: A&E Boilerplate Agreement Language contains 2 CFR 200 requirements
and may also be used in SOF agreements. Depending upon the scope of work, the
required contract provisions may need to include the California State Prevailing Wages.

All proposed A&E contracts and supporting documents (including state-only funded) are
subject to audit or review by Caltrans’ Independent Office of Independent Office of
Audits and Investigations (IOAl), other state audit organizations, or the federal
government and required to follow LAPM Section 10.1.3 A&E Consultant Audit and
Review Process.

For consultant contracts, procured with local or state funds, to provide services for
federal-aid projects, or to oversee or manage other consultants providing these
services, the Consultant in Management Support Role process must be completed to be
eligible for reimbursement. Refer to Chapter 10.1.9 Miscellaneous Considerations:
Retaining a Consultant as an Agency Engineer or in a Management Support Role.

DBE contract goals are not required for state-only funded contracts.

This guidance is for contracts utilizing state funds only. If any federal funds are added or
reimbursed, the federal process must be followed.

Non-A&E consultant contracts reference LAPM Section 10.3: Non-A&E Contracts.

Reference: California Government Code Title 1, Division 5, Chapter 10, Contracts with
Private Architects, Engineering, Land Surveying, and Construction Project Management
Firms §4525-4529.5.

Page 55 of 68
January 2021



Local Assistance Procedures Manual Chapter 10
Consultant Selection

10.2.2 Definition of A&E

Architectural, landscape architectural, engineering, environmental, and land surveying
services includes those professional services of an architectural, landscape
architectural, engineering, environmental, or land surveying nature as well as incidental
services that members of these professions and those in their employ may logically or
justifiably perform.

Construction project management means those services provided by a licensed
architect, registered engineer, or licensed general contractor. Any individual or firm
proposing to provide construction project management services must provide evidence
that the individual or firm and its personnel carrying out onsite responsibilities have
expertise and experience in construction project design review and evaluation,
construction mobilization and supervision, bid evaluation, project scheduling, cost-
benefit analysis, claims review and negotiation, and general management and
administration of a construction project.

Environmental services mean those services performed in connection with project
development and permit processing in order to comply with federal and state
environmental laws.

Reference: California Government Code §4527

10.2.3 Minimum Audit Requirements

A. Written Procedures
Local agencies shall follow the minimum requirements listed below in addition to any

local laws and regulations.

Reference: California Government Code §4526

B. Conflict of Interest

The local agency must develop and maintain a written code of conduct governing the
performance of its employees engaged in the award and administration of state funded
contracts, including the prevention of conflicts of interest.

References:

California Government Code §4526
California Government Code §1090
California Government Code §4529.12

C. Records
Local agencies shall keep adequate records of all contracts including the procurement,
project management, accounting and financial administration.

References:
California Government Code §4529.14
California Government Code §4006
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D. Full & Open competition

All A&E contracts shall be procured through a qualifications-based selection utilizing
open and fair competition. Evaluate at least three consultants using published
evaluation criteria and rank these firms in order of preference. If less than three
consultants are evaluated, provide justification for agency file.

References:
California Government Code §4526
California Government Code §4527

E. Selection Basis
Selection of a firm shall be based on qualifications and the order of ranked preference.

References:
California Government Code §4526
California Government Code §4527

F. Publication
Solicitations for A&E contracts shall be in a manner that is open and competitive.

Reference: California Government Code §4527

G. Solicitation
The solicitations shall include published evaluation criteria to rank in order of

preference. Clearly define expectations in the solicitation in order to evaluate firms.

Reference: California Government Code §4527

H. Cost Analysis
An independent cost comparison to the consultant’s cost proposal shall be done in
order to ensure the contract is negotiated at a fair and reasonable price.

Reference: California Government Code §4528

|. Negotiations
Negotiations must be documented to verify a fair and reasonable contract has been
executed using public funds.

Reference: California Government Code §4528

J. Audit and Review Process

A&E contracts procured by public agencies shall be subject to standard accounting
practices and may require financial and performance audits. All agencies shall follow
the Audit and Review Process as stated in LAPM Section 10.3: A&E Consultant Audit
and Review Process.

http://www.dot.ca.gov/hg/LocalPrograms/lam/LAPM/ch10.pdf
http://www.dot.ca.gov/hg/LocalPrograms/lam/forms/chapter10/10a.pdf

Reference: California Government Code §4529.14
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K. Exhibit 10-C: A&E Consultant Contract Database

Exhibit 10-C: A&E Consultant Contract Database must be completed at
http://dlaaeoversight.dot.ca.gov/fmi/webd/Exhibit%2010-C (please use Firefox or Chrome if not
supported by your browser) prior to contract award, or after contract award but no later than the

first invoice.
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CA Government Code References

California GOV §1090
(a) Members of the Legislature, state, county, district, judicial district, and city officers or employees shall not be
financially interested in any contract made by them in their official capacity, or by any body or board of which they

are members. Nor shall state, county, district, judicial district, and city officers or employees be purchasers at any
sale or vendors at any purchase made by them in their official capacity.

(b) An individual shall not aid or abet a Member of the Legislature or a state, county, district, judicial district, or city
officer or employee in violating subdivision (a).

(c) As used in this article, “district” means any agency of the state formed pursuant to general law or special act,
for the local performance of governmental or proprietary functions within limited boundaries.

California GOV §4006
Plans, specifications, work authorizations describing work to be performed, and all other information referred to in
this chapter are open to inspection and examination as a public record.

California GOV §4525
For purposes of this chapter, the following terms have the following meaning:

(a) “Firm” means any individual, firm, partnership, corporation, association, or other legal entity permitted by law
to practice the profession of architecture, landscape architecture, engineering, environmental services, land
surveying, or construction project management.

(b) “State agency head” means the secretary, administrator, or head of a department, agency, or bureau of the
State of California authorized to contract for architectural, landscape architectural, engineering, environmental,
land surveying, and construction project management services.

(c) “Local agency head” means the secretary, administrator, or head of a department, agency, or bureau of any
city, county, city and county, whether general law or chartered, or any district which is authorized to contract for
architectural, landscape architectural, engineering, environmental, land surveying, and construction project
management services.

(d) “Architectural, landscape architectural, engineering, environmental, and land surveying services” includes
those professional services of an architectural, landscape architectural, engineering, environmental, or land
surveying nature as well as incidental services that members of these professions and those in their employ may
logically or justifiably perform.

(e) “Construction project management” means those services provided by a licensed architect, registered
engineer, or licensed general contractor which meet the requirements of Section 4529.5 for management and
supervision of work performed on state construction projects.

(f) “Environmental services” means those services performed in connection with project development and permit
processing in order to comply with federal and state environmental laws. “Environmental services” also includes
the processing and awarding of claims pursuant to Chapter 6.75 (commencing with Section 25299.10) of Division
20 of the Health and Safety Code.

California GOV §4526

Notwithstanding any other provision of law, selection by a state or local agency head for professional services of
private architectural, landscape architectural, engineering, environmental, land surveying, or construction project
management firms shall be on the basis of demonstrated competence and on the professional qualifications
necessary for the satisfactory performance of the services required. In order to implement this method of
selection, state agency heads contracting for private architectural, landscape architectural, professional
engineering, environmental, land surveying, and construction project management services shall adopt by
regulation, and local agency heads contracting for private architectural, landscape architectural, professional
engineering, environmental, land surveying, and construction project management services may adopt by
ordinance, procedures that assure that these services are engaged on the basis of demonstrated competence
and qualifications for the types of services to be performed and at fair and reasonable prices to the public
agencies. Furthermore, these procedures shall assure maximum participation of small business firms, as defined
by the Director of General Services pursuant to Section 14837.
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In addition, these procedures shall specifically prohibit practices which might result in unlawful activity including,
but not limited to, rebates, kickbacks, or other unlawful consideration, and shall specifically prohibit government
agency employees from participating in the selection process when those employees have a relationship with a
person or business entity seeking a contract under this section which would subject those employees to the
prohibition of Section 87100.

California GOV §4527

In the procurement of architectural, landscape architectural, engineering, environmental, land surveying, and
construction project management services, the state agency head shall encourage firms engaged in the lawful
practice of their profession to submit annually a statement of qualifications and performance data.

(a) When the selection is by a state agency head, statewide announcement of all projects requiring architectural,
landscape architectural, engineering, environmental, land surveying, or construction project management services
shall be made by the agency head through publications of the respective professional societies. The agency
head, for each proposed project, shall evaluate current statements of qualifications and performance data on file
with the agency, together with those that may be submitted by other firms regarding the proposed project, and
shall conduct discussions with no less than three firms regarding anticipated concepts and the relative utility of
alternative methods of approach for furnishing the required services and then shall select therefrom, in order of
preference, based upon criteria established and published by him or her, no less than three of the firms deemed
to be the most highly qualified to provide the services required.

(b) When the selection is by a local agency head, the agency head may undertake the procedures described in
subdivision (a). In addition, these procedures shall specifically prohibit practices which might result in unlawful
activity including, but not limited to, rebates, kickbacks, or other unlawful consideration, and shall specifically
prohibit government agency employees from participating in the selection process when these employees have a
relationship with a person or business entity seeking a contract under this section.

California GOV §4528
(a) When the selection is by a state agency head the following procedures shall apply:

(1) The state agency head shall negotiate a contract with the best qualified firm for architectural, landscape
architectural, engineering, environmental, land surveying, and construction project management services at
compensation which the state agency head determines is fair and reasonable to the State of California or the
political subdivision involved.

(2) Should the state agency head be unable to negotiate a satisfactory contract with the firm considered to be
the most qualified, at a price the agency head determines to be fair and reasonable to the State of California
or the political subdivision involved, negotiations with that firm shall be formally terminated. The state agency
head shall then undertake negotiations with the second most qualified firm. Failing accord with the second
most qualified firm, the state agency head shall terminate negotiations. The state agency head shall then
undertake negotiations with the third most qualified firm.

(3) Should the state agency head be unable to negotiate a satisfactory contract with any of the selected firms,
the state agency head shall select additional firms in order of their competence and qualification and continue
negotiations in accordance with this chapter until an agreement is reached.

(b) When the selection is by a local agency head, the local agency head may undertake the procedures
described in subdivision (a).

California GOV §4529
This chapter shall not apply where the state or local agency head determines that the services needed are more
of a technical nature and involve little professional judgment and that requiring bids would be in the public interest.

California GOV §4529.12

All architectural and engineering services shall be procured pursuant to a fair, competitive selection process
which prohibits governmental agency employees from participating in the selection process when they have a
financial or business relationship with any private entity seeking the contract, and the procedure shall require
compliance with all laws regarding political contributions, conflicts of interest or unlawful activities.
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California GOV §4529.14

Architectural and engineering services contracts procured by public agencies shall be subject to standard
accounting practices and may require financial and performance audits as necessary to ensure contract services
are delivered within the agreed schedule and budget.

California GOV §4529.20

This act seeks to comprehensively regulate the matters which are contained within its provisions. These are
matters of statewide concern and when enacted are intended to apply to charter cities as well as all other
governmental entities.

Federal Highway Administration Memorandum 2 CFR 200 Implementation
Guidance 12/4/2014
Attachment A: FHWA 2 CFR 200 Uniform Guidance — Questions and Answers

Question 21: “Will the FHWA/USDOT provide a waiver of the requirements in 2 CFR 200.317 for subrecipients to
comply with State procurement requirements or other policies and procedures approved by the State (200.317)?”

Answer: Yes. The USDOT requested and received an OMB waiver of the requirements in 2 CFR 200.317
concerning procurement by subrecipients. This waiver provides an exception to the requirement for all
subrecipients of a state to follow the procurement requirements in Sections 200.318 through 200.326. The waiver
will allow States and subrecipients to continue to use state-approved procurement procedures as they did under
part 18 prior to the adoption of the Uniform Guidance.
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Figure 10.2 State-Only Funded Procurement Criteria

To comply with CA Government Code (GC) 4525-4529.5, 48 Code of Federal Regulations (CFR) Part 31: Contract Cost Principles and Procedures, 2 CFR Part 200: Uniform
Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards (excluding sections 200.318-200.326), Caltrans Local Assistance Procedures Manual (LAPM)
and other applicable STATE and FEDERAL regulations.

A&E Consultants

Requirements for LGAs that use State funding

Use State requirements below

A. |Written Procedures GC 4526

B. |Conflict of Interest GC 1090, GC 4527(b), GC 4529.12
C. |Records GC 4529.14, 4006

D. |Full & Open Competition GC 4526, GC 4527, GC 4529.12

E. |Selection Basis GC 4526*, 4527

F. |Publication GC 4527

G. |Solicitation GC 4527

H. |Cost Analysis GC 4528

l. |Negotiations GC4528

1. |A&I Audit & Review Process

GC 4529.14, LAPM Ch. 10, 2 CFR 200

K. |Exhibit 10-C: A&E Consultant Contract Database

LAPM Ch. 10.2

*Mini Brooks Act - State regulation requiring the initial selection of engineering and architecture firms be based upon gualifications and experience rather than by price. Price

is then later negotiated.
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